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1 PROCEEDINGS 

2 Friday, August 2, 1996 9 00 ajn. 

3 

4 (Present for this hearing in chambers are. 

5 J W Pnchard, Jr., Robert B Pamsh, Thomas E 

6 Riley, Thomas Bezanson, Norwood S Wilner, Sean 

7 Cronin and Gregory Maxwell) 

8 MR WILNER I think was just a scheduling 

9 conference when it began, but I suggested that to 

10 Mr Pamsh or Mr Prichard that we would like to 

11 invoke the rule for sequestration of witnesses at 

12 this time 

13 And also that yesterday I thought the — I 

14 know this is a public trial and there are lots of 

15 people watching Towards the end or middle of this 

16 witness, I was detecting a little bit too much 

17 audience participation from the gallery of, you 

18 know, laughing it up, and it was getting really kind 

19 of out of hand And 1 would suggest that anyone who 

20 is here either from a firm or related firm that we 

21 have any control over, that we instruct them that 

22 they are to maintain the same standards of silence 

23 as the people in the courtroom Wc will do that to 

24 anybody associated with us 

25 As to the people who come in who wc don't 
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1 know, 1 have no control over. Your Honor but 1 

2 think it got a little bit out of hand yesterday with 

3 the laughing and the joking from the gallery- 

4 And I don't know who they were, but 1 

5 could let it go at that as long as it doesn't happen 

6 again 

7 MR PRICHARD Your Honor, wc are in the 

8 media control and mind control and now we arc into 

9 crowd control It seems to me and there v. as some 

10 tittering yesterday in the courtroom that 1 heard 

11 It was, to my recollection, consistent with the 

12 times that the jury was laughing or smiling And 

13 when things are said that are amusing or strike 

14 people as amusing, someone begins to laugh, it may 

15 not be the best decorum, but I'm not sure you can 

16 control that always. 

17 Certainly our people, our team, there was 

18 nothing, as may be implied by Mr. Wilner, designed 

19 on our part to do that I didn't take a head count 

20 as to who was laughing and who wasn't, but it seems 

21 to me like there was a time or two when there was 

22 some jocularity in the courtroom, including in the 

23 jury box 

24 And, you know, 1 understand certainly our 

25 people aren't back there trying to wave the pom-poms 
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1 and all that. That's not what's going on. I feel 

2 certain that Your Honor, if the decorum in the 

3 courtroom gets beyond what's permissible, would come 

4 down as is always done And I certainly have no 

3 problem with that. 

6 But I don’t know what we can do There's 

7 a lot of onlookers here who have interest in what's 

8 going on who aren't related certainly to the 

9 respective trial teams, but anyway, so 

10 MR WILNER Just passing the word along 

11 We were sitting near there, and 1 thought it was 

12 getting out of hand 

13 THE court well, there was yesterday more 

14 levity than previous days, some unavoidable I 

15 don't know that any of it was manufactured 1 have 

16 noticed, though, from both sides of the counsel 

17 table understandable expressions of — in response 

18 to things that might be humorous I would encourage 

19 both sides to avoid such responses unless they are 

20 unavoidable As 1 detected yesterday, there were a 

21 couple of instances it was unavoidable 

22 1 did notice, although I don't thunk it 

23 was from someone connected with either side of the 

24 case yesterday, laughing, and 1 glared the smile off 

25 of their face And I'll continue to do that. 

Page 2671 

1 And I think at that point, unless something happens 

2 today that throws the case into a cocked hat, that 

3 we would conclude our evidence Monday morning 

4 I've advised counsel — 

5 MR WILNER No, we are happy. If you 

6 don't fill the day, I don't want you to call a 

7 witness to come here Fnday afternoon to put him on 

8 for an hour and send him back to wherever he came 

9 from and bring him back If we are done early 

10 today. Your Honor, I think if there is anything we 

11 can take up with Your Honor, great Otherwise let's 

12 go home We’re tired Send the jury home We'll 

13 come back Monday and we'll finish this case up If 

14 that pleases Your Honor 

15 THE COURT Do you anticipate rebuttal 9 

16 MR WILNER Rebuttal evidence 9 It 

17 depends on what happens We are halfway through one 

18 witness, so 1 can't anticipate it until I hear what 

19 happens It is possible, depending on what's said 

20 by this witness and the next 

21 THE COURT Well, the only thing that 

22 occurs to me is that if you can finish Monday 

23 morning that means you could Finish Saturday 

24 morning 

25 MR PRICHARD Yes, sir, 1 think that's 
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1 because it is important for us to maintain a serious 

2 and civil decorum in the courtroom 

3 I will expect thal each of you wall advise 

4 your witnesses that the rule has been invoked and 

5 what it means And to assure that there aren't any 

6 witnesses in the courtroom as we begin the case 

7 today 

8 You mentioned scheduling 

9 MR PRICHARD I did. Your Honor Because 

10 the way the case has gone on, I'm pleased in one 

11 sense to advise the court that we have been able to 

12 shorten up our case considerably, cut it down 

13 drastically really. We anticipate putting on two — 

14 or finishing with Dr O'Hanley this morning, putting 

15 on Dr Pearl Hopefully get started right after 

16 Dr O’Hanley We have a couple of depositions that 

17 are - or parts of depositions that we wish to 

18 introduce. We have some exhibits that we would like 

19 to seek to have entered into evidence including a 

20 couple of short public press-type videos, and some 

21 other housekeeping matters this afternoon. 

22 We, because of our shortening of the 

23 anticipated number of witnesses, would prefer, if 

24 possible and consistent with Your Honor, we put on 

25 our last witness Monday morning right off the bat. 

Page 2672 

1 nght That's a good observation I think the 

2 point is, though, if we are able to get the witness 

3 ready to go, it usually shortens it up rather than 

4 putting him on late in the day And we don't 

5 anticipate whatever delays might occur today 1 

6 feel sure that it would go on much more smoothly 

7 Monday 

8 On the other hand, 1 understand the courts 

9 always like to put things to bed before the 

10 brushfires reerupt over the weekend. 

11 THE COURT No, that's not my concern 

12 It's just that we alerted the jury it would be a 

13 two-week trial And if we take it through Saturday 

14 it would avoid disrupting people's workweek, but 1 

15 don't know that one day is going to make that big a 

16 difference, and they probably would prefer to have 

17 their weekend as well. 

18 MR. PRICHARD There may be one thing that 

19 at least we might, if the court would be interested 

20 in that, to work on, would be perhaps the issue of 

21 jury instructions, which may be perhaps a little 

22 more time-consuming, but I don't know yet — than is 

23 the usual case. That's certainly some labor that 

24 could be accomplished or at least substantial 

25 progress made depending on how long it takes us to 
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1 Q And that’s not just true for lung cancer, 

2 that's true for colon cancer 7 

3 A That's true At this point in tune, I'm 

4 unaware of any objective test that allows us to do 

5 that 

6 Q It's really true for any cancer 7 

7 A Yes, that is true 

8 Q Is it true for heart disease, too? 

9 a You mean how we could prove the causation 

10 of heart disease 7 

11 Q Sure 

12 A Yeah, at this point in time, we don't have 

1 3 that as well 

14 0 So really -- and what you said is that you 

15 can’t determine the certainty, right 7 

16 A Right 

17 Q Now, have you — you've testified in other 

18 cases, although not having anything to do with 

19 cigarette-related injuries, right 7 

20 A 1 mean very few but, yes, I have testified 

21 in some other cases 

22 Q Have you ever used the term reasonable 

23 medical probability' 7 

24 A 1 actually — I'm very naive in those 

25 medical/legal terms l try to basically deal with 

Page 2679 

1 A I'm trying to be honest I don't know the 

2 answer to that 

3 Q It's a simple question. Dr. O'Hanley, all 

4 I asked you is your standard of certainty, right? 

5 A My standard is I don't know what the 

6 causation is 

7 Q You don't know what the causation is 7 

8 A In this particular disease. 

9 Q In any disease; didn't we just establish 

10 that 7 

11 A No. Well, I didn't say any disease 1 

12 mean, we are talking infectious disease. There is 

13 obviously different criteria that can be met 

14 Q Bacteria and so forth 7 

15 A Bacteria, viruses, parasites 

16 Q And that's really your specialty, isn't 

17 it, infectious disease 7 

18 A Well, I pretend to think that I'm a 

19 general practitioner, and 1 have more training and 

20 research experience As I said, I'm interested in 

21 developing vaccines against infectious diseases 

22 So, yeah, I have more interest in that area, but 1 

23 teach medical students principles of assessing 

24 patient's health and understanding why they have 

25 diseases and don't have diseases and how to treat 

Page 2678 

1 the things 1 know about, and I don't use that in my 

2 normal vernacular 

3 Q So you're not saying that causation cannot 

4 be proved within reasonable medical probability, 

5 you're just saying it can't be proved with 

6 certainty 7 

7 A I'm talking as a physician and a scientist 

8 that feels he has an understanding of the basic 

9 disease process 

10 Q Please answer my question My question 

1 1 was, you arc saying, aren't you, that your 

12 statements about proving causation are to a question 

13 of — to a standard of certainty, not to a standard 

14 of reasonable medical probability, is that true 7 

15 A As I say, I don't know — I'm not trained 

16 in law I don't know the answer 

17 Q So if you don’t know what reasonable 

18 medical probability is, is it fair at least to say 

19 that your standard is one of certainty 7 

20 MR sheffler objection. Your Honor. I 

21 think the witness has testified at least twice now 

22 that that's not a term he uses or is familiar with, 

23 reasonable — whatever Mr Wilner was asking 

24 about — probability 

25 THE COURT Overruled. 

Page 2680 

1 them 

2 Q You certainly don't teach them anything 

3 about cigarettes, do you 7 

4 A I sure do 

5 Q You teach them what we have been going 

6 over here today or yesterday 7 

7 A That's what is kind of funny in my mind is 

8 that, as I've tried to say many times. I'm a firm 

9 believer in the methodological approach of 

10 epidemiology Studies are overwhelming — like 

11 yesterday, you know, 1964 — 

12 Q Dr. O'Hanley, I didn’t mean to cut you 

13 off, but — 

14 A No, but I think it’s appropriate You are 

15 asking me questions I tell medical students — 

16 Q Dr O'Hanley, fine. I will ask you — 

1 7 MR SHEFFLER. Your Honor, can he finish 

18 his answer, please? It was responsive, and I think 

19 he should be allowed to finish. 

20 A I could be briefer, sir, but I apologize 

21 if I wasn't brief I will be more brief. 

22 Q Doctor, let me just ask you another 

23 question, and we’ll proceed by question and answer 

24 MR. SHEFFLER. Your Honor, could he finish 

25 his answer? 
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1 THE COURT I'm going to allow the doctor 

2 to finish his answer to the previous question. 

3 A I strongly tell every physician in 

4 training and residents. You make sure to impart to 

5 the patient the serious problem they face if they 

6 continue to smoke And if they do smoke, you tell 

7 them to stop smoking You do anything possible to 

8 try to get them into cessation programs And if 

9 need be, see them on a weekly basis, even though 

10 that's not reimbursed by insurance companies. You 

1 1 get them in a cessation program and hope that they 

12 will quit if they’ve already started. 

13 I have strong beliefs that even though we 

14 don’t know the precise answer, we have a public 

15 health message here to tell people that it's 

16 inappropriate to smoke That’s my message 

17 Q Have you ever consulted with industry 

18 other than in this case 7 

19 A I consult with industry in regards to 

20 vaccme development strategies, yes 

21 Q Have you ever consulted with industry 

22 about whether they should put a warning on their 

23 product 7 

24 a Oh, no 

25 Q You agree that information should be given 

Page 2682 
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1 explain a topic that I personally think is, without 

2 being rude to the jury, but it may be a little bit 

3 difficult to understand, because they don’t normally 

4 deal with dna sequences. And I felt, and maybe not 

5 appropriately, I try to communicate general 

6 information of the DNA sequence 

7 Q Okay, Dr O'Hanley, 1 just wanted to know 

8 who prepared it Thank you 

9 Let's see if we can go and decide what 

10 this is, because I was a little bit — I was 

11 interested to hear it yesterday This is DNA taken 

12 from Mr Carter's tumor 7 

13 A It's — two of the components there 

14 represent Mr Carter's DNA that was extracted that 

15 was in sequence. 

16 Q In fact, it was found to have a mutation 

17 at this point, nght 7 

1 8 a There was an alteration at the second base 

19 within the 12th triplet 

20 Q Do you think that caused his cancer 7 

21 A As I said yesterday, I said 1 was unable 

22 to be able — to have any certainty that that was a 

23 causation of the man having a tumor 

24 Q Well, are there otlicr mutations in 

25 Mr Carter’s tumor that were cither looked for or 

Page 2684 


1 to patients about what things arc dangerous 7 

2 A Yeah 

3 Q All nght, Doctor, let me ask you a little 

4 bit about this genetic test that was done You put 

5 some color boards, or you spoke from using some 

6 color overheads or charts yesterday, do you 

7 remember 7 

8 A Yes, sir 

9 Q Did you prepare these 7 

10 A No, but 1 had them — they were 

11 essentially blown-up Xerox copies of the original 

12 reports 

1 3 Q The reports 7 

14 A The — 

15 Q What about this one 7 

16 A No, let me finish the first one. The 

17 laboratory that performed the PCR assays gave a — I 

18 mean, we asked for the protocols, which was — I 

19 think you have. And they gave the results, which 

20 were those. And that’s essentially a Xerox blowup 

21 of it 

22 Q What about this one 7 

23 A 1 had that made for the purpose of trying 

24 to, again, mention one of many possibilities that 

25 could occur with genetic alterations to try to 


1 found 7 

2 a To my understanding, my review of the 

3 medical chart of Mr Carter at the time he had his 

4 lung resection, no other studies were performed 

5 except routine histological examination of the 

6 tissue with H and E And there may have been one 

7 mucin slain that was performed The pathology 

8 report of the medical chart should bear that out 

9 But there was no other special studies that were 

10 performed in 1991 on the tumor Again, to the best 

11 of my recollection of that medical chart. 

12 MR. WILNER I'm going to show this to the 

13 witness May L, Your Honor 7 

14 THE COURT Yes, Sir 

15 Q Dr O'Hanley, I'll hand you a copy of an 

16 article called "The Genetic Etiology of Lung Cancer" 

17 or rather "The Etiology of Lung Cancer”, are you 

18 familiar with it? 

19 a I don't think I've read this specific 

20 article, no. 

21 Q It appears in a journal that you are 

22 familiar with, a Symposium on the Mayo Foundation 

23 for Medical Education and Research, the Mayo Clime 7 

24 a No, it's in the Mayo Clinical Proceedings 

25 Q Well, what 1 want you to do is regardless 
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1 of whether you know this article or not, I’m just l A Yes, sir 

2 interested in the table of genetic changes. I want 2 Q And tha 

3 you to turn, if you would, to page 175 and have a 3 nght 7 

4 look at that tabic 4 A We four 

5 MR SHEFFLER Counsel, do you have 5 did not find a 

6 another copy of that? 6 generally occu 

7 MR W1LNER I'm sony I will show you 7 alteration of hi 

8 175 rf you like 8 Q So you £ 

9 BY MR WILNER 9 charactenstica 

10 Q Do you sec that tabic 7 

11 A Yes, I do 

12 Q All right Now, docs that show — is that 

13 something that you've seen before in various forms 7 

14 A If you are asking me am I aware that many 

15 possible genetic alterations have been — may be 

16 associated with lung cancer, yes 

17 Q Okay Well, I'd like to show you some of 

18 those And I think Dr Feingold testified about 

19 this particular chart 

20 Now, Dr O'Hanley, we're not going to go 

21 through all of these mutations, but 1 just want to 

22 ask you whether any of them have been looked for or 

23 found in Mr Carter's case? 

24 A Wei I, the answer to that was no 

25 Q All right 
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1 A Except for the ras and the P-53, which 

2 was, 1 think, was recommended by the defense 

3 attorneys, because they were responding to your 

4 expert witness that said they would be there 

5 Q You think our expert witness said they 

6 would be there 7 

7 A I don't know what he did or did not say 

8 I just know that in the expert testimony that 1 read 

9 that the sheet said there were two particular 

10 thoughts that they had 

11 Q Dr O'Hanley, let's start with the 3-P 

12 deletion Do you know what that is 7 

13 A There is a portion of the Chromosome 3 

14 that has some deletion of it, yes 

15 Q Is that missing or, 1 mean, has that been 

16 checked for in Mr Carter 7 

17 A No But, okay, the relevance of it may be 

18 different, but to answer your specific question, no, 

19 it was not looked at 

20 Q How about the 11 -P deletion; was that 

21 checked for 7 

22 A Well, we did not look at 11-P deletion per 

23 sc, but within the 11th chromosome, we did look at 

24 the ras, K-ras 

25 Q Which is this 7 
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1 A Yes, sir 

2 Q And that’s where you found a mutation, 

3 nght 7 

4 A We found an alteration of the DNA, but we 

5 did not find a pattern that was consistent with what 

6 generally occurs in chemical mutagenesis or chemical 

7 alteration of human dna in response to the tumor. 

8 Q So you agree that there is a pattern that 

9 characteristically happens in alteration — by 

10 chemical alteration of DNA? You agree that there is 

11 such a pattern 7 

12 A No, that's what 1 have been trying to say, 

13 that there is no — the problem of — our current 

14 state of the knowledge is that there has been no 

15 reliable pattern that one can then be able to have a 

16 feeling of the sense that wc understand mechanism or 

17 even understand what actually is occurring We just 

18 know that there arc many genes and some have ! 

19 alterations occurring, but it's not a uniform 

20 response 

21 If you talk about like smoking-related 

22 cancers, there is no uniform pattern And we get 1 

23 into like another disease like pancreatic carcinoma, 

24 there is no uniform genetic abnormalities, although 

25 they arc looked for 
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1 Q Dr O'Hanley, you said, I think, that 

2 there were certain changes that were associated with 

3 chemical alteration of the DNA? 

4 A If 1 said that, I made a mistake What 1 

5 said was there was — when one looks at a large body 

6 of the literature, and I hope it's clear that we’re 

7 talking hundreds, thousands of articles, that are 

8 staung that when investigators evaluate genetic 

9 material of people that have tumors, they have found 

10 a common theme, but yet they haven't basically found 

11 a uniform theme, a uniform trend that’s reliable 

12 Q Have you studied the carcinogens or the 

13 chemicals in cigarette smoke? 

14 A I said before, no, I have not studied that 

15 topic in a research realm. 

16 Q Have you studied the research that has 

17 linked these particular carcinogens to changes in 

18 the DNA? 

19 A I'm aware that there are a variety of 

20 carcinogens, for instance, in tobacco smoke that 

21 have been implicated as mutagenic or carcinogenic 

22 Q Implicated 7 That means researchers have 

23 found connections between the chemicals in tobacco 

24 smoke and damage to the DNA? 

25 a In controlled experiments in animals — 1 
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1 mean, in tissue cultures, yes, there have been 

2 patterns of genetic alterations that occur, but m 

3 the host, the actual living person, we don't know 

4 the mechanism or see those phenomena on a regular 

5 basis 

6 Q Are you aware whether the entity that 

7 hired you, Brown and Williamson Tobacco company, has 

8 ever admitted that there are chemical changes — 

9 there are chemicals in tobacco smoke that damage 

10 human DNA? 

11 MR. SHEFFIXR Objection, Your Honor 

12 Number one, no foundation Number two, misstates 

13 the facts -- the predicate or the question we object 

14 to as being true, and we object to the question on 

15 the basis of the misstatement of facts in evidence 

16 THE COURT Overruled 

17 A 1 have no idea what the tobacco company 

18 does or doesn't do 1 only know that in the 

19 literature that 1 have read in regards to tobacco 

20 smoke, there have been, at times, identified 

21 substances of which there are many in the tobacco 

22 smoke that may have ability to change a DNA in mice 

23 and in vitro model systems of using human Ussue 

24 cells in a well 

25 Q Laboratory evidence for the ability of 

Page 2691 

1 possibly happen, you've proved it. 

2 Q Well, Dr. O'Hanley - 

3 A It's not a matter of logic, it's a matter 

4 of actually important clinical significance 

5 Q Dr. O'Hanley, what we are going to do in 

6 the next few minutes, just to give you an idea, is 

7 to pursue that hunch. So I will ask you some more 

8 questions about what you called a hunch about the 

9 connection between the chemicals in tobacco smoke 

10 and the damage to the DNA, all right? 

11 A Sure you will You do what you like 

12 MR. WILNER I’ve lost my other copy of 

13 this David's paper. I may have to do without it 

14 I've lost my copy. I'm soiTy I'm going to show him 

15 that 

16 MR SHEFFLER May we approach the bench, 

17 Your Honor? 

18 THE COURT Sure 

19 (Side-bar conference held outside the 

20 hearing of the jury) 

21 MR SHEFFLER Your Honor, we object to 

22 using the articles that haven't been — we don't 

23 have an opportunity to get a copy and review it, at 

24 least as evidence presented to the witness And, 

25 secondly, we object to the last — gave him an 
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1 cigarette smoke to cause cancer, that's what you’re 

2 saying? 

3 A No, I only have said that there is an 

4 ability of the chemical to alter the DNA 

5 Q Oh And why would anybody look at this 

6 altered DNA? 1 mean, why would anybody care? 

7 A Well, as 1 said yesterday, the reason we 

8 want to look for it is because it allows us to 

9 hopefully determine the precise cause 1 don't know 
to if it's the tobacco smoke, but 1 would surely, as a 

11 physician, would like to know the direct reason, the 
!2 mechanism of why the person had a tumor, because 

13 then it allows me as a physician to then provide 

14 more appropriate therapy for a patient to basically 

15 help them survive a genetic disease, which we kind 

16 of collectively arc calling cancer here 

17 Q If you knew that there was a chemical m 

18 tobacco smoke that could whack out that part of the 

19 DNA, would that concern you? 

20 a Yes, and that's why the regards from the 

21 epidemiological data we have a biological 

22 coherence There is some biological possibility 

23 that there may be something in smoking that may 

24 produce a tumor All 1 am saying is, is that you 

25 can't go on a hunch and assume just because that may 

Page 2692 

1 article that he did not ask him if he recognized it 

2 as an authority, did not ask him — he said he 

3 hadn't seen it before And then he proceeded to 

4 cross-examine him. 1 dunk this is extremely 

5 inappropriate This is a head and neck surgeon 

6 document 1 don't know if he ever saw it, but if he 

7 hadn't seen it, I think the decent thing is to let 

8 him have the opportunity to read the document that 

9 he's cross-examining him on 

10 I would like to see the article, too 

11 THE COURT Do you need a minute to locate 

12 the article? 

13 MR WILNER Your Honor, let me speak to 

14 this This a gander rule again Now, there are two 

15 things I think that we are trying to accomplish that 

16 we will Find w & will try and get as many copies as 

17 we can; but for evidence, for points of papers that 

18 are shown that are not recognized periodicals, but 

19 just papers, yes, 1 expect that counsel, all counsel 

20 will be given copies of everything 

21 1 was never given copies of the learned 

22 treatises that were used. When you were 

23 cross-examining, you gave that British journal to 

24 the witness, I never saw iL 1 never saw one after 

25 the other, because I think learned treatises are our 


ACCURATE REPORTING SERVICE OF JACKSONVILLE, INC. Page 2689 - Page 2692 



|ittp://legacy.library.ucsf.eQifl>tliigb'clJdftpQQ/pcl^w.industrydocuiffients.ucsf.edu/docs/pqjl0001 







VOL. X, 8/2/96, trial Carter v. B & W 


Page 2693 

1 responsibility. 

2 You can certainly look at it, but, my God, 

3 I can't copy everything in the world 1 do have a 

4 copy for the witness You can look at it all you 

5 want You can come up there and look at it, but 

6 gees, you know, they arc public documents I can't 

7 make sure he has the right library of learned 

8 treatises I'll do my best 

9 MR SHEFFLER Your Honor, we are not 

10 talking about learned treatises We don't have an 

11 objection on that When he used the Surgeon 

12 General's reports yesterday, 1 never objected to 

13 that He used the learned treatises, 1 never 

14 objected He's using an article. Your Honor This 

1 5 is not a learned treatise This an article from the 

i 6 Archives of Otolaryngological Head and Neck Surgery, 

17 November '93 I've never seen it before and I'm 

18 sure the doctor hasn’t, 1 don't know if he has But 

19 he’s not a head and neck surgeon I think 1 have a 

20 right to see what he's being examined on And I 

21 think the doctor has a right lo read the article 

22 MR WILNGR I'll let him read it, but- 

23 MR SHEFFLER But 1 do believe that if we 

24 have these available, the articles that we're 

25 cross-examining the witness on the fact that we 

Page 2695 

1 examination, there's a question about the content of 

2 the article, I will expect counsel to give him the 

3 opportunity to review the article that's being 

4 discussed instead of arguing over the content. 

5 MR WILNER. Yes, Your Honor 

6 (Side-bar conference concluded, 

7 proceedings resumed before the jury) 

8 BY MR WILNER 

9 Q Dr O'Hanley, let me hand you an article 

10 called "The Genetics of Tobacco-Induced Malignancy", 

11 do you sec that 1 

12 A I sec it 

13 Q Have you seen it before 1 

14 A No, I haven't 

15 Q Just looking at the title, let's not even 

16 look at the article - 

17 MR SHEFFLER objection. Your Honor, 1 

18 don't think the proper foundation has been laid 

19 The witness hasn't seen it, and there has been no 

20 foundation laid that he recognizes it as an 

21 authoritative source in his line of research 

22 MR WILNER Your Honor, we are just going 

23 to talk about the title first 

24 THE COURT Overruled 

25 BY MR WJLN6R 

Page 2694 

1 didn't have die articles on the exhibit sheet 

2 published and given notice 

3 THE COURT 1 low many articles do you have 7 

4 MR wilner Four to five 1 mean, I have 

5 lots depending on what he says 

6 THE COURT Four or five you intend to use 

7 now 1 

8 MR WILNER YCS 

9 THE COURT Of which you only have one 

10 copy? 

11 MR WILNER I might have a few extra 

12 copies I mean, 1 haven't looked at every one 

13 This one I just ran out of copies 1 tendered it to 

1 4 counsel He can look at it Out of every shred of 

15 anything he could dig out, that is the standard that 

16 has been set in this case And 1 will let it lay a 

17 predicate here, but this information has already 

J8 been testified to. And Dr. Fetngold has testified 

19 to all of the articles that we're going to present 

20 Dr. Fcingold has already said that they are 

21 authoritative 

22 THE COURT Pll expect you to lay a 

23 predicate. I'm going to overrule the objection. If 

24 there are copies available, they should be tendered 

25 to counsel for his inspection. During the course of 

Page 2696 

1 Q Let's talk about the title of this 

2 article, which is "The Genetics of Tobacco-Induced 

3 Malignancy", do you see that 1 

4 A I sec it 

5 Q Is that something that you've offered 

6 testunony today or yesterday about 1 

7 A Yeah I mean, 1 have implied that I 

8 have — I'm aware of certain associations that have 

9 been associated with tobacco in causing genetic 

10 alteration But in the precise — in regards to 

11 this topic, 1 have not really offered any opinion 

12 about it 

13 Q All right Let me just go a step at a 

14 time "The Genetics of Tobacco-Induced Malignancy," 

15 the genetics is something like this, right? Just 

16 basically, this is what we arc talking about 1 This 

1 7 is genetics, right? 

18 A No 

19 Q This isn't genetics 7 Isn't this DNA 

20 here 1 Isn't this inside genes 7 

21 A No 

22 Q Well, what is it 7 

23 A All it is, is a DNA sequence within a 

24 gene 

25 Q Fine, and so — 
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1 A That's not genetics That's not the 

2 understanding of how the body is able to use nucleic 

3 acids to function and how the body responds to 

4 insults and how the body then deals with disease 

5 processes I have not ever pretended to be here as 

6 an expert on malignancy 

7 Q Oh? 

8 A I have told you that I had some 

9 understanding of molecular biology techniques that 

10 have been associated with — to answer your 

11 question, no, I'm not — I don't know what the title 

12 means 

13 Q Let me ask you, you have not been here as 

14 an expert on malignancy, that's what you said'* 

15 A That's right That's exactly true. 

16 Q And malignancy is cancer? 

17 a Malignancy is the — I mean, yes, that is 

18 true. 

19 Q So you arc not an expert m the causation 

20 of cancer? 

21 A Nor--no. 1'vc said that before, because 

22 that's not what 1 was asked to be an expert about 

23 Q So Mr Carter, you've heard, had lung 

24 cancer, right 9 

25 A Yes 

Page 2699 

1 to you. I don't know what you mean. 

2 MR SHEFFLER. Your Honor, could we have 

3 the opportunity at least to read the abstract if he 

4 is going to be questioned on a document he's never 

5 seen and hasn't recognized as an authoritative 

6 document 9 

7 THE COURT Yes, sir 

8 MR wiLNER. All we are asking about is 

9 the title, now 

10 MR SHEFFLER Your Honor, that's unfair 

11 MR WILNER He can take a look, 

12 absolutely Consider whatever you want to look at 

13 in that article 

14 mr SHEFFLER We object to the use of the 

15 article I think it's improper to cross-examine a 

16 witness on an article that he has never seen and 

17 hasn't recognized as an authoritative source I 

18 don't know if he knows that the authors of the 

19 article, the article was written in a head and neck 

20 surgery journal 

21 mr wilner Your Honor, I object to 

22 counsel testifying about what this article is that 

23 he's never seen before cither 

24 THE COURT objection is overruled 

25 Doctor, do you want to take a moment to 

Page 2698 

1 Q And you arc not an expert in what caused 

2 that? 

3 A I think it's a sematic kind of issue I 

4 agree that I'm not an expert or world-class 

5 investigator in oncogenesis, true 

6 0 Well, 1 didn't ask anything about a 

7 world-class investigator Dr O'Hanley, please 

8 A 1 said both an expert or — 

9 Q You arc not an expert in what caused 

10 Mr Carter's cancer really; are you 9 

11 A That's true 

12 Q Let me go one step at a time. This says a 

13 "The Genetics of Tobacco-Induced Malignancy " What 

14 does the word Tobacco-Induced malignancy mean to 

15 you 9 

16 A It would imply that the tobacco was 

17 responsible for leading to a cancer or a malignancy 

18 Q Was responsible, is that the same as 

19 caused 9 

20 A I honestly think that I am being taken out 

21 of context If that’s what it means Literally to 

22 you, fine I don't know what — this is kind of not 

23 funny, but you're making me, like, make a whole 

24 statement about my understanding of cancer based on 

25 a title. I mean, that's — I don't know what to say 

Page 2700 

1 read the article You certainly can do that 

2 THE WITNESS I'm at loss to know what I 

3 should do in this circumstance 

4 BY MR WILNER 

5 Q Dr O’Hanlcy, it’s very simple 

6 A I’m a very slow reader Ididn'teven 

7 know I was having my — this thing was on TV, so let 

8 me -- 

9 Q Dr O'Hanley, please 

10 A I'm - 

11 Q It's very simple what I'm asking you. 

12 A 1 told you what I know 

13 Q All right. 1 just need — 1 just need to 

14 understand this issue If — forget the article 

15 I 1 11 just ask you the question about the words Do 

16 you know what the words tobacco-induced malignancy 

17 mean 9 

18 A If one just read it literally, one would 

19 imply that that imparts the notion that there's some 

20 causation 

21 Q Thank you Now, I want you to look at the 

22 article And all I want you to look at — 

23 a I thought you said you were not going to 

24 look at the article 

25 Q Now I changed my mind So please, let's 
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] have a look. All I want to look at is the table of 

2 confirmed carcinogens in tobacco smoke. It comes on 

3 12 — my eyes arc going — 1200 I just want you to 

4 look at that It's a table 

5 a See, I'm not afraid of this stuff, because 

6 I'm relatively aware — and I don't know — but if 

7 this is the complete current list I mean, I'm 

8 aware of literature 

9 Q Dr O'Hanley, please wait for my 

10 question 

11 A Okay 1 thought you asked the question 

12 Q Please wait for it I'm not trying to 

13 make you afraid of anything We are just going to 

14 present some material I'm going to ask you some 

15 questions and we arc going to be done, okay*? 

16 a I'm not afraid about the facts 

17 Q Dr O'Hanley, certainly you are not 

18 afraid, sir There's no reason for you to be 

19 afraid 

20 A I’m not afraid of you, but 1 definitely -- 

21 Q Please there's nothing — you have nothing 

22 to fear from me 

23 A Okay, good 

24 Q Please look at the table of confirmed 

25 carcinogens in tobacco smoke, do you see that 7 

Page 2703 

1 Q Let's see if we can find out why, 

2 Dr. O'Hanley. 

3 MR. WILNER. Put up the table for the 

4 1018 

5 Q Dr O'Hanley, isn't this the table that 

6 you're looking at on page 1200, Confirmed 

7 carcinogens in tobacco smoke 7 

8 A Yes, sir 

9 Q It's really no different in substance than 

10 the table of carcinogens that the 1989 Surgeon 

11 General listed, true 7 

12 A Yeah, they've listed many potential 

1 3 carcinogens 

14 Q And have you done a study of these 

15 carcinogens to determine whether they have been 

16 implicated m causing DNA damage 7 

17 A As 1 said, 1 have not done primary 

18 investigation work of it I mean, I'm aware of 

19 literature that has looked at issues, yes 

20 Q In fact, you are aware of literature that 

21 shows that there arc compounds in this list that do 

22 cause DNA damage at that place right there 

23 (indicating) 7 

24 A Yeah, I'm aware there is literature that 

25 suggests that, but it's never like — it's not like. 

Page 2702 

Page 2704 

l A I sec it on dial page, yes 

1 you know, the literature of observation which we 

2 Q Now, you have seen tables of carcinogens 

2 have now is never 100 percent At best we get 

3 in tobacco smoke before, haven't you 7 

3 anywhere from five, maybe sometimes, you know, 20 

4 a Yes, ult-huh (affirmative), lists of 

4 percent in adenocarcinomas of the lung In other 

5 chemicals in tobacco that may have carcinogenic 

5 tumors maybe it's higher In different — different 

6 effects 

6 organs may have a different frequency 

7 Q And carcinogenic effects, docs that mean 

7 Q So what you're saying. Doctor, is it 

S they cause cancer 7 

8 doesn't happen all the time, but it does happen 7 

9 a Has the potential in many animal models to 

9 A Yeah, that there is a certain frequency of 

10 do that, yes 

10 an abnormality found in certain of these genes, yes 

11 Q Only animals get the cancer, people don't 

11 Q And although — and we agree that not 

12 get it, sir? 

12 everyone who smokes cigarettes gels cancer, right 7 

13 a Under controlled experiments, the 

13 A That’s true 

14 carcinogens in animal experiments are probably more 

14 Q That doesn't prove that smoking doesn't 

15 reliable in the animal But we don't know in the 

15 give you cancer, does it? 

16 human 

16 A No, I degree it doesn’t prove that or the 

17 Q But the people get the cancer too; don't 

17 inverse 

18 they 7 

18 Q So that not all the tune, but some of the 

19 A People do get cancer, yes. 

19 time, some of these chemicals have been shown to 

20 Q And people smoke cigarettes 7 

20 cause mutations in people's genes, especially a 

21 A Yeah, and they shouldn't be smoking 

21 mutation there (indicating), nght 7 

22 cigarettes, because it increases their risk for 

22 A Yeah, and you suggested that it should be 

23 developing cancer, even though we don't know why 

23 aT. 

24 they develop cancers, more frequently than in a 

24 Q All nght. We'll get to a T We will get 

25 nonsmoker 

25 to a T We are going to talk about all T's and A's, 
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1 Doctor Stay with me Okay We have got the 

2 overall fact that these — that carcinogens in this 

3 list, and I'll identify the ones we are going to 

4 talk about in a minute, have shown to target this 

5 place, the Codon 12 of the K-ras gene, and cause a 

6 mutation of one kind or another, true? 

7 A That's one sight in the K-ras gene where 

8 there is some abnormalities been associated. 

9 Q And this one is found in adenocarcinomas, 

10 you say, 50 percent of the time 7 

11 A No, no, in adenocarcinoma, say, for the 

12 pancreas, it may be like 90 percent of the tunc 

13 But in lung cancer of those that smoke, it's found 

14 about — there have been reports of zero, but up to, 

15 say, maybe 25 percent We are talking many studies, 

16 like - you know, but it would be a fair exam 

17 question to say that the average would be about 

18 probably 20 percent I think that would be a fair 

19 number 

20 Q So 20 percent of people with 

21 adenocarcinoma have this mutation there, right 7 

22 A Not thal particular type, but in that 

23 sight 85 percent of the 20 percent have it at that 

24 sight, yes 

25 Q Okay, fine And so of those people who 

Page 2707 

1 A That's not what 1 said though. That's not 

2 what I said. 

3 Q Dr O'Hanley, am I right that the mutation 

4 occurred at Codon 12; right 7 Whichever one it was, 

5 it occurred at Codon 12, do you agree 7 

6 A All I can tell you is that that is 

7 different, that is altered 

8 Q Okay 

9 A 1 can’t tell you what caused that to be 

10 altered 

11 Q I understand you can't tell me what caused 

12 anything, right 7 

13 A Flight. 

14 MR SHEFFLER Your Honor, that is unfair, 

15 argumentative 

16 THE COURT Overruled 

17 BY MR WILNER 

18 Q So now wc have — trying to keep all of 

19 this in perspective, we have found a K-ras Codon 12 

20 mutation in Mr Carter's cells that, so far, wc all 

21 agree on, right 7 

22 A The way you define it, yes Which is what 

23 I said yesterday, too 

24 Q When 1 took your deposition a few weeks 

25 ago by telephone, did you tell me that you had 

Page 2706 

1 don't have a mutation there, where do they have it 7 

2 A Don't know 

3 Q But they have some other mutations that 

4 science doesn't know exactly where to find it, 

5 right 7 

6 A Don't know 

7 Q But all you looked at for this particular 

8 gene was this sequence, right 7 

9 A That's what — 

10 Q This is what wc have in this case; right 7 

11 A Yeah, okay, it's a little funny but, yes, 

12 you're correct 

13 Q And it turned out that Mr Carter had that 

14 mutation, although only 25 percent, or whatever 

15 fraction of people who have adenocarcinoma, have 

16 that particular one 7 

17 A He did not have the one that was 

18 predicted 

19 Q We will get to the T and A in a minute 

20 But in this location (indicating), right 7 

21 A It's a different can of worms is what 

22 wc'rc talking about, or a different can of beans. I 

23 don't know what the right word is. 

24 Q Dr O' Hanley, wc will talk about that 1 

25 assure you, sir, you will — 

Page 2708 

1 found — that whoever did this study, not you but 

2 someone else, had found a K-ras mutation at Codon 

3 12 7 

4 A I don't tlunk you particularly asked the 

5 question 

6 Q You mean you knew it, you just didn't tell 

7 me 7 

8 MR SHEFFLER Your Honor, he didn't ask 

9 the question. That's unfair and argumentaUve 

10 Q I'll withdraw that Did you know it when 

1 1 1 took your deposition 7 

12 A Yeah, because they sent you the reports 

13 Q And so you had interpreted this report 

14 when I had taken your deposition 7 You had already 

15 seen this and understood what it meant 7 

16 A I had known that those were the results 

17 Q Now, let's go down and just look at some 

18 of the — 1 always lose my pointer at this time I 

19 know it's in my pocket Here it is They get 

20 away. Sony 

21 Now, I don't want to go down all of these 

22 chemicals I'm just curious if you had read the 

23 literature about what some of these different 

24 chemicals do to the DNA. have you 7 

25 a I don't think I've read about every one of 
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1 them 

2 Q Well, you seemed convinced for some reason 

3 that the mutation that was observed in this case, 

4 which you call the A mutation, is somehow different 

5 and not caused by chemicals, whereas the T mutation 

6 would have been Isn't that what you keep telling 

7 us 9 

8 A Well, I mean, it's based on maybe a 

9 luruted knowledge, but it usually includes 

10 benzo(a)pyrene, which is, m a number of model 

11 systems, is associated with binding two guanine 

12 And when the DNA, as 1, again, 1 may be flunked as 

13 the teacher, but DNA does replicate It makes more 

14 DNA And when the bcnzine(a)pyrene, which then is 

15 metabolized to a different form DAP, then binds 

16 covalently, irreversibly a chemical bond to the 

17 guanine 

18 When the DNA splits apart and then the 

19 pulimarates (phonetic), which is responsible for 

20 causing a new complementary strand to be made, what 

21 happens is is that adduct, the guanine is then 

22 misread and transferred — or transferred 

23 genetically to now be a T 

24 And I don't pretend to be a very good 

25 speaker, but there arc very much better 

Page 2711 

1 the Codon 12 of this K-ras gene that we have been 

2 talking about; right? 

3 A Yes. 

4 Q Okay. And so you think that this — would 

5 that imply a connection, sir — or let me ask it 

6 more strongly I mean, wouldn't that imply a 

7 connection between this substance, that change and 

8 the cancer that results? 

9 A That's where I'm unwilling to say that 1 

10 know the answer, because no one does know 

11 Q So you don't even — 

12 A All I'm — just so you understand. 

13 Q Yeah 

14 A I'm agreeing completely in what I said 

15 yesterday, that I agree that that phenomena may 

16 occur It doesn't happen all the time, but it may 

17 occur But when that occurs, as I said yesterday, 

18 because I'm trying lo be consistent and not be rude 

19 to you, I have said just because that happens, no 

20 one knows what the implication of that is There is 

21 guesses, but no one knows precisely what happens 

22 after that 

23 Q But you went on, you wanted to make 

24 something out of the fact that there was a G to A in 

25 Mr Carter's case 7 

Page 2710 

1 sophisticated chemists that can maybe explain it 

2 better than I 

3 Q Dr O'Hanley, don't apologize 1 want to 

4 move on 

5 A Well, I want to apologize because 1 told 

6 you that I don't know — 

7 Q Dr O'Hanley, please, let me ask you a 

8 question 

9 A Sure 

10 Q Benzo(a)pyrcne, which is one of these 

11 chemicals in cigarette smoke, confirmed carcinogens, 

12 has been associated with the G to T transversion, 

13 right, at Codon 12 of the K-ras gene, true or false? 

14 A There have been associations of that 

15 occurring, yes 

16 Q That's kind of wishy-washy, Doctor. Is it 

17 associated with it — with this kind of a 

18 prcmahgnant change or not? 

19 MR. SHEFFLER Your Honor, he just 

20 answered the question There have been 

21 associations - 

22 MR WDL.NER. I'll withdraw It 

23 Q Dr. O'Hanlcy, so you are saying you admit 

24 that this chemical found in cigarette smoke has 

25 actually been linked to DNA changes of this type at 

Page 2712 

1 MR SHEFFLER Your Honor, misstates the 

2 testimony, 1 object 

3 Q Did you think - 

4 THE COURT overruled 

5 Q Did you think there was any significance 

6 to the fact that there was a G to A and not a G to T 

7 in Mr Carter's case 7 Is that what you were trying 

8 to say, sir 7 

9 A The literature that was provided and the 

10 expert witness suggested that a G to T would be 

11 associated more frequently with tobacco carcinogen 

12 and a G to A was spontaneous 

13 - Q You arc talking about the literature that 

14 was written by Dr Feingold? That's the literature 

15 that you're citing, is Asbestos Medicine on Trial by 

16 Wilner and Feingold? That’s your source? 

17 A No, you're making me — I don't understand 

18 your question I said yesterday, again, that a G to 

19 A, at least in the literature, has been well 

20 recognized that G to A changes occur And when it 

21 has occurred, it's more frequently associated by 

22 spontaneous events. There is no — we have no 

23 explanation of a carcinogen causing it, but yet that 

24 occurs. 

25 Q All right. Now we are getting somewhere. 
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1 Dr. O'HanJey, then, is it true then that you are not 

2 aware of literature if this benzopyrene has been 

3 associated with the G to T, are you aware of 

4 literature that has associated some other carcinogen 

5 in cigarette smoke with a G to A? 

fi A I'm unaware in human DNA of a G to A 

7 change. There may be literature out there 

8 Q Okay 

9 a But as I said, and to be — to again 

10 reinforce consistency in my comments — 

Jl Q Dr O'Hanley, please just for the interest 

12 of time, you said no And then we'll go through the 

13 literature — 

14 a 1 will be quiet 

15 Q If wc can proceed in this way, we will be 

16 out of here This will be — 

17 MR. SHEFFLER Could 1 sec the - 

(8 MR wilner Yes, yes, counsel, please, 

19 give me a chance to get it It's the Rodenhuis, 

20 Dutch In fact, I think we have an extra copy for 

21 you, counsel I believe this one Okay Present 

22 counsel Thank you May I present this to the 

23 witness? 

24 THE COURT YCS, Sir 

25 Q Thank you Okay So first, let's 

Page 2714 

1 identify this and see whether you have ever seen it 

2 before This is "The Incidence and Possible 

3 Clinical Significance of K-ras Oncogene Activation 

4 in Adenocarcinoma in the Human Lung"; do you see 

5 dial? 

6 A Yes 

7 Q Ever seen it before? 

8 A I think 1 actually read this article 

9 Q Okay Now, let's sec if we can decide 

10 what happened here in this study, which was done by 

1 1 some people who have names that we can’t pronounce 

12 Beginning with Sir Rodenhuis, do you know him? 

13 A I don’t know him personally, no 

14 Q Evidently, not to be difficult, but what 

15 they did is they took some adenocarcinoma patients 

16 or some tumor tissue from these patients and they 

17 looked for K-ras and other kinds of mutations, 

18 right? 

19 A Yes. 

20 Q And they say — 

21 A They looked at all -1 mean, as I 

22 remember — my glasses are not — 1 think they 

23 looked at other genes of the ras family, H and N 

24 Q Let's stay on track We’re talking about 

25 K-ras now, nght? 
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1 A Yes, I said that I'm just amplifying what 

2 they actually did. 

3 Q I understand. Let's try to stay on 

4 track This is very technical material 1 want to 

5 try and get it done Then they say none of the six 

6 adenocarcinomas of nonsmokers had a K-ras mutation, 

7 nght? And only one of four who had stopped smoking 

8 more than five years before, is that the whole 

9 sentence? Did I read it nght? 

10 A Yeah, you did read it nght 

1 J Q So none of the nonsmokers had any kind of 

12 a K-ras mutation in this senes, nght? 

13 a That's what they said 

14 Q Now, let's go on and see about this So 

] 5 wc know that all the K-ras mutations in this senes 

16 occurred in smokers, nght? Isn’t that logic? 

17 A That's what they said, yes 

18 Q Okay Now, let's go to the next page, 

19 which is 1133, if you could put that on the 

20 overhead And confirm for me that this is, in fact, 

21 the page 5739, and I apologize for the type I 

22 apologize for the technical content of this 

23 matcnal Do you see it? 

24 A YCS 

25 Q I want to direct your attention to the 
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1 series These are really listing the K-ras 

2 mutations that they found, aren't they? 

3 A Yes 

4 Q And look up at the top It says, the 

5 normal Codon 12 of K-ras is GOT You agree with 

6 that, nght? 

7 A Yes 

8 Q And then it goes on to say how it codes 

9 and everything The normal codes of Codon 61 Wc 

10 didn't even check Codon 61 in Mr Carter’s case, 

1J nght? 

12 A No, that was not suggested by the expert 

13 Q You keep talking about the expert You 

14 arc talking about Dr Femgold, nght? You keep 

J5 saying suggested J don't know where you get this, 

16 but — 

17 A I didn't order the test That's all I'm 

18 saying 

19 O Okay, all nght It wasn't done by 

20 defense counsel That's the answer, isn't it? 

21 A They ordered it, but 1 didn’t do it 

22 Q The defense counsel ordered the test 

23 Dr Fcingold didn't order this test; did he? 

24 A No. 

25 MR SHEFFLER Your Honor, he didn't say 
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1 he ordered the test He said he suggested the test 

2 MR WILNER And that is incorrect Your 

3 Honor. 

4 THE COURT Let me say this, both counsel 

5 need to avoid testifying in their objections and 

6 responses Let's move on 

7 Q Dr O'Hanley, have you had a chance to 

8 look at this chart here 9 

9 A Yeah, 1 mean, you're talking about Table 

10 27 

11 Q Right, Table 2 

12 A Uh-huh (affirmative) 

13 Q And so what wc arc talking about, the 

14 normal codon is GGT right 9 

15 A Right 

16 Q GGT And if you take the middle one and 

17 make it a T, the G to T would give you a GTT And 

18 the G to A would give you a GAT nght 9 

19 A Right, correct 

20 Q Isn't that nght 9 

21 A Yes, that's true 

22 Q So Mr Carter has a GAT 9 

23 A Right 

24 Q Now, let's look at some of these others 

25 First one is a TGT That isn't what you said -- 

Page 2719 

1 straightforward, that generally in human DNA there's 

2 usually with chemicals the G to T is most common 

3 The classic example has been with benzopyrene (a) 

4 Q Now, where are these papers you keep 

5 talking about 9 

6 A If you want to pay for it, I will be happy 

7 to give you a bunch when 1 go back, but I don't keep 

8 them, I just read and I keep moving on, as they 

9 say. 

10 Q I thought maybe if you had them it would 

11 speed up our discussion and we could — 

12 A I really was being, I think, an honest 

13 person saying 1 gave you what my opinion was based 

14 on my experience 

15 Q Dr O'Hanley, please, I'm not accusing you 

16 of dishonesty I'm just asking you about your 

17 papers and where they are 

18 A That's what 1 told you 

19 Q Are they back in California 9 

20 A No, I have never — I don't keep a senes 

21 of this information 

22 Q You mean you just read them and they are 

23 gone You don't even have a set that you would go 

24 back and reference 9 

25 A 1 rarely keep papers on any topic that I 
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i that isn't cither one, is 11 '’ It's not a GTT or a 

l read about 

2 GAT obviously 9 

2 Q How about notes on this topic, have you 

3 A 1 didn't say that, cither, but that's 

3 ever made notes 9 

4 correct though You're absolutely correct 

4 A No, I don't do things like that Maybe 

5 Q What is the next one 9 

5 you do it differently 1 don't do it that way 

6 A GAT 

6 Q Okay Well, anyway, you're unaware — wc 

7 Q That's like Mr Carter 9 

7 are back to this question, you're unaware — you’re 

8 A Yes, I'm not disagreeing 

8 troubled, 1 guess, by what you believe is the — 

9 Q Okay, okay And here's another one, a 

9 there being no published study which connects a 

10 TGT, another TGT, another GAT 

10 carcinogen with this G to A, that’s what bothering 

11 A Sure, there is one in the next one, too 

11 you 9 

12 Q And so you are not saying that these GATs 

12 A No, it doesn't bother me at all 

13 do not occur in the adenocarcinomas in the K-ras 

13 MR SHEFFLER. Object to form 

14 mutations in the adenocarcinomas of the smokers. 

14 Q But you’re unaware of anything that does 9 

15 right 9 

15 You're unaware of a study that fills that blank; 

16 A You know, I never did say that yesterday. 

16 nght 9 

1 7 either 

17 A You're saying that I'm unaware that a G to 

18 Q Okay, thank you Now let's go on What 

18 A change does never occur in a smoker 9 

19 you're saying, I guess, is that you've read where 

19 Q No, I wasn't saying that at all. You 

20 the benzopyrene has been connected with the G and T, 

20 identified benzopyrene, which is one of our — let’s 

21 and you're just not sure if there is anything 

21 go back to our confirmed carcinogen chart These 

22 connecting, any carcinogen connecting the G to A, 

22 are hard chemical names. Doctor, so forgive me if 1 

23 nght 9 

23 ask you some questions Again, just to get back on 

24 A What 1 said yesterday from reading rather 

24 context, but you said this one, benzo(a)pyrene; 

25 large groups of senes of papers, and I'm being 

25 nght 9 
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1 a Yes. 

2 Q This is one of these polycyclic aromatic 

3 hydrocarbons, right 9 

4 a Right. In which benzo(a)pyrene, which was 

5 studied well in mice, the benzo(a)pyicnc per se is 

6 not the actual mutagen That means the substance 

7 that caused the change As I said before, it has to 

8 be metabolized by the body to a different form for 

9 that to then be an adduct to bind to the guanine 

10 Q Fine So what you are saying is you smoke 

11 the benzopyrene, it gets inside your body, it gets 

12 changed by your liver into something bad, that 

13 something bad ends up whacking the dna"> 

14 a No Again, I'm not a carcinogenesis 

15 expert. What I’m saying is that those studies were 

16 based on laboratory studies that were done under 

17 controlled conditions either in a rodent model or 

18 were performed in tissue culture cells that the 

19 tissue culture cells were exposed only to the 

20 benzo(a)pyrene and, therefore, the scientist since 

21 he was the guy that was able to put benzo(a)pyrene 

22 either in the animal or in the tissue culture cell, 

23 could then say. Hey, even though 1 know I got, what, 

24 maybe 60 other different potential carcinogens tn 

25 smoking, I could now tell you in my opinion that I 

Page 2722 

1 find this 

2 Q Okay, thank you 

3 A You can only say that with certainty 

4 because you know that 

5 Q Well, let's go on then 

6 A Because you've controlled it 

7 Q Yeah, good So now you have got the 

8 benzopyrene, and wc know the benzopyrene is up 

9 there Now, let's go down this list. Do we know 
'10 what mutations the dibcnzanthracene causes 9 

It A I'm unaware off the top of my head. 

12 Q Could it be a G to A 9 

13 A It could be a G to an A More likely it'd 

14 be a G to T in a human 

15 Q Could it be a G to A in a human? 

16 A It's possible 

17 Q And how about the dibenzopyrene 9 

18 A You're right, I can say the same thing for l 

19 every one of those, if that speeds things up i 

20 Q That speeds things up, that does Now, 

21 let's go down, though, to something of particular 

22 interest. Let’s look at these nitrogen compounds 

23 They arc called N-mtrosos N-mtrosos Now, do 

24 you know what they arc 9 Strike that 

25 Have you ever heard the term tobacco 
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specific rutrosamines 9 

A No, 1 haven't heard of that topic 
precisely 

Q Do you know that when nicotine is 
combusted in the cigarette .burning that it creates 
nitrogen compounds, and that you see - do you see 
how these are derivatives of nicotine, some of them 9 
A Yeah, I think that's what occurs 1 
couldn't pronounce any of those words 

Q But you arc familiar, you've seen in the 
literature discussions of this NNK Have you ever 
heard about NNK? 

A Uh-huh (affirmative) 

Q NNK is a tobacco specific nitrosamine, is 
it not 9 

a Right It's not normally endogenously 
produced 

Q Endogenous is a big word for not normally 
in the body, right 9 

a Yeah, you don't make it yourself 
Q So benzopyrene — so let me list this, 

NNK, my writing isn't good, NNK Tobacco specific 
nitrosamine formed by the burning of nicotine in the 
cigarette, true 9 

a Right, uh-huh (affirmative) 

Page 2724 

Q Now, let’s look at its brother, which is 
NNN, mtrosonomicotme, ts that another one of 
these chemicals formed by the pyrolysis or burning 
of nicotine 9 

A If you say it, 1 definitely would realize 
you're telling me the truth 

Q These arc part of the confirmed 
carcinogens in tobacco smoke Now my question, 
would it interest you to see whether laboratory 
studies have connected NNN and NNK with a G to A 
change 9 

A Yeah, I'm even actually aware of some 
mouse — 1 mean, rodent models that have actually 
showed, as opposed to benzo(a)pyrene, that that 
occurs a G to A change with that type m a rodent 
model 

Q So it does? 

A In a rodent. 

Q Well, didn't you say before that the 
benzopyrene was laboratory 9 1 mean — 

A Laboratory in a mouse, yeah. 

Q Sure, okay A mouse is a rodent 9 
A Yeah, a mouse is a rodent It's not a 
human is what we arc trying to get at 
Q But we've established that we don't 
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1 experiment on humans, do we? 

2 A No 

3 Q Thank you Now, let's start with — 1 

4 think 1 only have one of these. You probably have 

5 that, I'm sure, counsel, Wynder and Hoffman 

6 MR WILNER May I, Your Honor* 7 

7 THE COURT Yes, Sir 

8 Q Thank you Let me hand you a copy 

9 entitled "Smoking and Lung Cancer Scientific 

10 Challenges and Opportunities " Can you see it* 7 

11 a Yes, I see it 

12 Q Ernst Wynder and Dietrich Hoffman, do you 

13 know who they arc* 7 

14 a I’ve heard of their names, but 1 don’t 

15 know them personally 

16 Q You don't know them personally You do 

17 know that Ernst Wynder was perhaps the pioneer of 

18 American medicine in the 1950s studying the 

19 connection between cigarettes and cancer* 7 

20 A Yes, I think I read about his 

21 epidemiological work 

22 Q Do you know that Wynder and Hoffman and 

23 their group at the American Health Foundation m 

24 New York are conducting studies on the 

25 carcinogenesis or the cancer-causing potential of 
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1 you need to answer the questions fairly and 

2 completely I really want you to do that Please 

3 look at 1130 and see whether you agree or disagree 

4 with what 1'11 suggest to you It says — 

5 A You said — you are talking about 5286? 

6 Q I said that again. Cut my tongue out 1 

7 keep reading you the wrong page number 1 apologize 

8 again It's 5286, and I'll just cover up my wrong 

9 number there, so I'll read you the right one 5286 

10 under Mechanistic Considerations, do you see that* 7 

11 A Okay, up there, yes 

12 Q Mechanistic considerations Isn't that 

13 what you have been talking about, mechanism* 7 

14 A Mechanism theories, yeah, mechanism 

15 possibilities 

16 Q This is all theory and possibility, 

17 really, isn't it* 7 

18 A Rjght 

19 Q So let’s see if we can agree, and this is 

20 very technical And 1 am going to read it, but 1 

21 may stop and ask you to explain The tsna, that's 

22 the tobacco specific mtrosamine, that's what we 

23 have been talking about before, right* 7 

24 A Rjght 

25 Q And that's one of these things that get 
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) cigarettes to this day’ 7 

2 A R-ight, (hat's definitely — I'm glad they 

3 arc 

4 Q And have you in the literature that you 

5 have read and discarded, have you come across 

6 these — not necessarily this paper, but the work 

7 being done by Wynder and Hoffman and was it 

8 Djordjevic in New York, have you seen some of it* 7 

9 A I probably have I mean reputable people 

10 from reputable institutions publish in reputable 

11 journal 

12 Q So let's go to page 1130 

13 A 1130* 7 

14 Q I'm sorry, that's the wrong number 1 

15 didn't mean to confuse you That was my number 

16 It's 5286 I apologize for that 1 wrote the page 

17 number wrong on my overhead 

IS A I think you only should apologize because 

19 I am a slower brain than you arc It takes me a 

20 while to do it 

21 Q I will take whatever time. We are just, 

22 tunc is — 

23 A It's impossible to do that, but go ahead 

24 Q Time ts limited in the world. I didn't 

25 mean to push you. Doctor. Please take whatever time 
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1 produced when you bum nicotine, right* 7 

2 A Right 

3 Q The tobacco specific nitrosarmne NNK 

4 proved to be a strong inducer of lung adenocarcinoma 

5 in rodents; true* 7 

6 A That's what they wrote, and then they 

7 referenced it to 46 Can 1 just look at Reference 

8 46*? 

9 Q Yeah Reference 46 is Hoffman and others, 

10 "Cigarette Smoking and Adenocarcinoma of the Lung. 

11 The Relevance of Nicotme-Denved Nitrosamines " 

12 A Do you have that paper* 7 

13 Q No, I don't Can't have them all, sorry 

14 Do you have it* 7 

15 A No, 1 mean I'm just - you are a better 

16 reader than 1 am. I agree that that's what it says, 

17 but as — 

J8 Q Doctor, you're the expert. I just asked 

19 whether you agree or not 

20 A No, 1 can only agree that you read it 

21 correctly. 

22 Q Okay, fine* 7 

23 A And - no, but my interpretation of that 

24 requires that I look at that reference, because as a 

25 reader of the — excuse me — as a reader of the 
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1 literature, just because the guy says something 

2 doesn't necessarily mean you believe it 

3 Q Dr. O'Hanley, I know that I'm trying to 

4 see what we can agree on. Okay 

5 A Well, I think you're putting me in an 

6 awkward and inappropriate light I'm saying that 

7 you've read it correctly I'm not doubting you and 

8 you — 

9 Q Dr O'Hanley — 

10 A I don't know what the — 

11 Q Dr O'Hanley, look, let me proceed by 

12 asking you a question 1 will be — I will be 

13 completely fair to you Let’s move on 

14 A No, because — 

15 Q 1 just want to know — 

16 A If you are going to be fair, you're not 

17 being fair. 1 don't know what that means 

18 Q Dr O'Hanley, 1 will give you a chance to 

19 explain Please — 

20 A 1 don't know why you are saying you are 

21 being fair to me right now 

22 THE COURT Excuse me, counsel Doctor — 

23 THE WITNESS 1 apologize, Sir 

24 THE COURT - you need to avoid arguing 

25 with Mr Wilner If you will listen carefully to 
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1 A 1 thought you were saying that to the 

2 jury I was reading it 

3 Q I'm sorry Similar to human bronchiolar 

4 and bronctnoalveolar adenocarcinomas 

5 A You read that correctly 

6 Q Now let's — then it goes on to say it has 

7 a limited local effect and its carcinogenic activity 

8 after systemic administration is very strong. What 

9 is systemic administration 7 

10 A Systemic administration is — would be a 

11 term implying that one injected deeper into the 

12 skin - I mean, deeper into subcutaneous areas such 

13 that the material would get into the circulation 

14 Q Into the blood, right 7 

15 A Into the circulation 

16 Q Well, it doesn't happen to have to be 

17 injected It can go in through the lungs to the 

18 blood, can't it 7 

19 A It can go through the lungs and then from 

20 there it would then migrate into the circulation, 

21 yes 

22 Q So due to the metabolic of NNK - let's 

23 skip The areas with a richer vascular bed will 

24 have the greatest exposure to the carcinogen Do 

25 you know about the anatomy of the lung 7 
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1 his questions and answer them to the best of 

2 ability, wc can move on I understand your desire 

3 to want to explain As I mentioned to you earlier, 

4 Mr Shefflcr will have an opportunity to redirect 

5 you, and that will be an opportunity for you to 

6 offer an explanation 

7 THE WITNESS I will to try to strictly 

8 adhere to that rule Sorry 

9 BY MR. WILNER 

10 Q Dr O'Hanley, and, please, I will give you 

11 the chance to explain I just want to try to move 

12 through this in some reasonable amount of time 

i 3 This article says that the nitrosamine called nnk 

14 proved — and I know the reference — to be a strong 

15 inducer of lung adenocarcinoma in rodents. 

1 6 Now, because you mentioned before about 

17 some knowledge about rodent tests, let me just ask 

18 you, do you agree, disagree or don't know 1 ? 

19 A 1 don't know. 

20 Q Okay Let's go on. Most of the tumors 

21 obtained with nnk are topographically and 

22 morphologically — and those are big words which 

23 just means they are similar in shape and type, 

24 right 7 Dr. O'Hanley, I'm trying to make these big 

25 words more — 
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1 \ I'm aware of the anatomy of tlic lung 

2 Q Where is the richest vascular bed 7 

3 a The lung, as well as the kidney 

4 Q Accordingly in the lungs - accordingly, 

5 in the lungs, the dose of NNK is greatest in the 

6 bronchioles and alveoli that arc more richly 

7 supplied with blood than the larger bronchi, don't 

8 you agree 7 

9 A That is true 

10 Q And Mr Carter’s cancer, wasn't that out 

11 in the periphery, not in the large bronchi, but out 

12 in the bronchioles, those real small airways, right, 

13 or you did not know that 7 

14 a You're correct that 1 am aware that I read 

15 that, yes 

16 Q NNN and other carcinogens can be delivered 

17 to the lungs directly by the inhalation of tobacco 

18 smoke and also be in the blood supply Do you agree 

19 with that? 

20 A Yes 

21 Q In this respect NNK can be considered to 

22 be a predominately blood-bomc carcinogen because it 

23 is at least partially transported to the lung by way 

24 of the vascular network, true 7 

25 A I can't say that. 
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1 q Okay Even so, deep inhalation of tobacco 

2 smoke will cause the lungs to absorb NNK from the 

3 smoke aerosol Do you agree with that? 

4 A Don’t know 

5 Q It's not even unreasonable, though, is it? 

6 A Probably not 

7 Q Okay Next it says. The tobacco smoke 

8 carcinogens benzopyrene, that's the one you and I 

9 talked about before, right, benzopyrene, and 

10 polonium-210 — is that a radioactive alphamitter 

11 that is also in tobacco smoke? 

12 a 1 don't know --1 have think it is, but 1 

13 am not positive 

14 Q — are regarded as locally acting airborne 

15 carcinogens that arc deposited on the mucosa of the 

16 large bronchi after inhalation of tobacco smoke 

17 You've heard that before? 

IS A I don't know that fact 

19 Q When bcnzo(a)pyrcnc and other carcinogenic 

20 polycyclic hydrocarbons - sorry for all the 

21 scientific terms — when bcnzo(a)pyrenc and other 

22 carcinogens arc instilled into the lungs of rats or 

23 hamsters, these components elicit tumor response in 

24 the form of squamous carcinoma Do you remember 

25 reading that? 
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1 cigarettes? 

2 A You probably know, but I don't know. 

3 Q Is the figure 180 nanograms, is that 

4 reasonable? 

5 A As I say, I don't memorize those kind of 

6 figures 

7 Q Do you know what a Kentucky-reference 

8 cigarette is? 

9 A 1 don't know what that means 

10 Q Do you know how many nanograms are in an 

11 unfiltercd cigarette versus a filtered cigarette? 

12 A I have never smoked, so 1 don't know 

13 Q You haven't studied that literature? 

14 a No, 1 have not studied that literature 

15 Q Let's go on I have got a hole there — 

16 oh, it says NNK I believe it says NNK I asked 

17 your indulgence for that I see a little trace of a 

18 1C there and unfortunately our stamper got to it 

19 NNK is a procarcinogen, a gcnotoxic agent 

20 that requires metabolic activations to exert its 

21 biological effects You've said that, right? We 

22 arc not saying anything new here? 

23 A I didn't say anything like that, but J 

24 read it and that's what they say 

25 Q Well, you said it had to be metabolized in 
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1 A I don't remember reading that And, I 

2 mean — 

3 Q Interesting, though, isn't it? 

4 A All of tins stuff is interesting in 

5 controlled conditions 

6 Q So let's go on This is very 

7 interesting The lowest dose of NNK required to 

8 induce lung adenomas and lung adenocarcinoma in rats 

9 is 1 8 milligrams per kilogram Do you see that? 

10 A I see it, sir 

11 Q That's like a dose that has been found to 

12 induce cancer in rodents, right? 

13 A That's what they imply 

14 Q Okay Flip the page, please In 

15 humans — 

16 A But I have to admit 1 have never memorized 

17 that figure 

18 Q In humans the lifetime cumulative exposure 

19 could reach a total of 1 4 milligrams per kilogram 

20 on the basis of inhaling 180 nanograms of NNK per 

21 cigarette and smoking 40 cigarettes a day for 40 

22 years; do you sec that? 

23 A 1 see that, sir 

24 Q How many nanograms per kilogram of NNK, 

25 the carcinogen in nicotine, arc in Lucky Strike 
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1 the liver, right? 

2 A No, you said that 1 said only that 

3 benzopyrene was metabolized 

4 Q Oh, okay 

5 A No, I'm trying to be straightforward 

6 Q Pardon me 

7 A I never said anything about the 

8 nitrogen-related tobacco carcinogens 

9 Q Pardon me 1 should have asked you, in 

10 parallel to benzopyrene NNK is metabolized in the 

11 liver into something that's carcinogenic, fair? 

12 a If you say that, 1 will believe you that 

13 you are telling me the truth 

14 Q Okay The activation — now we get into 

15 some technical biochemistry. Doctor, and I don't 

16 really want to get off base, but I do want to read 

17 through this, because it's very important what this 

18 says in the second part of the paragraph, so bear 

19 with me, please 

20 The activation of NNK occurs by a — let's 

21 just call this P-450, which is some kind of a 

22 substance; is that fair? 

23 A No, it's not some type of substance It's 

24 an enzyme found in the mitochondria of cells 

25 Q I just wanted to get through it, but thank 


ACCURATE REPORTING SERVICE OF JACKSONVILLE, INC. 


Page 2733 - Page 2736 


httD://leaacv.librarv.ucsf.eQig>tliicifatelj0?ta6Q/BM#w.industrvdocuments.ucsf.edu/docs/pqil0001 






VOL. X, 8/2/96, trial____ Carter v. B & W 


Page 2737 

1 you for getting us on track It is an enzyme. In 

2 fact, it says an isoenzyme; right*? 

3 A Yes 

4 Q Which are present in the lungs of rodents 

5 as well as the lungs of humans; right? 

6 A Similar, yes, similar enzyme systems are 

7 both m lungs of human and in rodents 

8 Q The alkylating species formed from NNK by 

9 an alpha-hydroxyl at ion are, and let's not bother 

10 with what that says 

11 A Why not"? 

12 Q Well, read it then, Doctor, if you would 

13 like 

14 a Well, I would just — I mean, it’s 

15 obviously a complicated chemical senes seem to 

16 occur 

17 Q We arc going to go on, because I want to 

18 get to the bottom of the paragraph, but 1 don't want 

19 you to say 1 left anything out, so let's just go 

20 ahead and read it 

21 And then the latter reacts with DNa The 

22 latter, which is this chemical here, reacts with DNA 

23 to form methylated bases including 06mG and — 1 

24 can't read it very well — 7-mcthylguamne, looks 

25 like, is that right 7 
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1 A Yes, like both the transversion and a 

2 transition. 

3 Q Right 

4 a Like we said yesterday, either one would 

5 be a miscoding because you change the base and you 

6 may get a different amino acid 

7 Q Causes miscoding, which was shown to lead 

8 to development of adenocarcinoma in rodents, right 7 

9 A If you emphasize the last part then, 

10 yeah. I like the last part 

11 Q You like the rodents 7 

12 A Only because it's under controlled 

13 conditions You feel like you can actually make a 

14 point 

15 Q You know. Doctor, we don't experiment with 

16 people by giving them cancer, right 7 1 mean, we 

17 have agreed with that, right 7 We have to use 

18 laboratory animals even though it may be there is an 

19 ethical question about animals, too, but the 

20 limitations on laboratory research are ethical 

21 limitations, aren't they 7 

22 A Yeah, but everyone knows one cannot apply 

23 animal studies to the relevance in human disease 

24 Q Rjght So human disease — what is the 

25 laboratory for human disease 7 It’s the world, isn't 
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l a Yes 

l it 7 That's the laboratory That's the 

2 Q Do you know what 06mG is'? 

2 epidemiology, isn't it 7 

3 A No, but I assume — I mean, 1 can't 

3 A That's what you would like, yes 

4 assume I don't know 

4 Q All right Such tumors contained 

5 Q Well, it's a DNA adduct, isn't it*? Almost 

5 activated K-ras protooncogcncs, do you see that 7 

6 certainly, isn't it 7 

6 A Yes, 1 see that 

7 A I think that's probably correct 

7 Q Now we arc getting to the exciting 

8 Q Okay 

8 place — with mostly G-A transitions on Codon 12 

9 A But, again, I don't pretend to be a 

9 G-A 

10 physical chemist 

10 A You're a better speaker than 1, but in 

i 1 Q So chemical lesions of 06mG have been 

11 rodents 

12 found in the lungs of rodents treated with NNK. 

12 Q In rodents So fust you said — 

13 A That's what it says And would imply that 

13 A And they don't really say — you know — 

14 it was done under controlled conditions 

14 but. 

15 Q In the human lung, levels of this DNA 

15 Q Yeah But first you said - 

16 adduct arc higher in cigarette smokers than in 

16 A No, no, what they said here is that — 1 

17 nonsmokers, conceivably due to the presence of NNK 

17 will go along with you. 

18 and other methylating agents in cigarette smoking 

18 Q You will go along with me 7 

19 a That's what they report, yes. 

19 A No, the G to A change apparently activates 

20 Q 06mG in the lung causes miscoding. What 

20 K-ras protooncogenes in this rodent model. What is 

21 is miscoding 7 

21 actually happening, then, sir 7 So tell me what is 

22 A Miscoding would be a similar approach to 

22 happening, the activation, what is occurring? 

23 what we mentioned yesterday 

23 Q We still don't know, right 7 

24 Q This is an example of miscoding 

24 A I don’t know what that means to me. 

25 (indicating) 7 

25 Q Dr. O'Hanley, one day wc may know 
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1 THE BAILIFF All rise This court is 

2 again in session. Be seated, please 

3 THE COURT Mr. Sheffler, are you ready 

4 to proceed 7 

5 MR SHEFFLER Your Honor, we just got 

6 one of the articles that was used in the cross. 

7 Can 1 have just a second to look at it 9 

8 THE COURT All nght, all right. 

9 (Mr Sheffler examines document) 

10 MR SHEFFLER Thank you. Your Honor 

11 THE COURT All nght Mr Forte, bnng 

12 the jury in, please 

13 THE BAILIFF Jurors enter, please 

14 (Jury enters courtroom) 

15 THE COURT Please be seated. Redirect, 

16 Mr Sheffler 9 

17 MR SHEFFLER Thank you. Your Honor. 

IS May it please the Court 

19 THE COURT Yes, sir 

20 REDIRECT EXAMINATION 

21 BY MR SHEFFLER 

22 Q Dr O' Hanley, I have just got a few 

23 questions to clear a couple of things up that 

24 Mr Wilncr was talking about and showing you some 

25 portions of an article I would like to show you 


1 daily practice? 

2 A I'm very, very aware of that database. 

3 Q And are you very aware, sir, as well, of 

4 the database that has been investigated of what we 

5 know and what we don't know about genetic events as 

6 they relate to cancer? 

7 A I feel I have given the consensus view 

8 of the scientific community about the aspects that 

9 I particularly talked about in this case, yes 

10 I feel that that's what ] feel comfortable about 

11 explaining about. 

12 Q And you are an expert in that, are you 

13 not, sir? 

14 MR WILNER Object to leading 

15 THE COURT Sustained. 

16 Q Well, are you an expert in that, sir 9 

17 A Yes 

18 O And, sir, you were asked about this issue 

19 of the K-ras and the p-53, those two genes You 

20 could have tested many different genes, could you 

21 not 9 

22 A Yeah I mean, many different types of 

23 genetic alterations could have been looked at, yes 

24 Q And even if you had looked at all of the 

25 known genetic alterations, all the ones that 
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1 

some other portions of the article First, sir, 

l 

Mr Wilncr showed you — let's say that you looked 

2 

let inc get something out of the way 

2 

for, I think one of the ones was a deletion in the 

3 

I know having talked with you over the 

3 

part of the third chromosome or something 

4 

bnef time that wc have been together here, 1 know 

4 

A Yes 

5 

that you are a humble man and self-deprecating 

5 

Q And there was the retinoblastoma gene, 

6 

But it is true, sir, as an expert — if an expert 

6 

that was on the chart? 

7 

is to be defined as someone who has more knowledge. 

7 

a Yes 

8 

specialized knowledge in the field of cancer than a 

8 

O What is the retinoblastoma gene 9 

9 

normal ordinary individual, would you classify 

9 

A The retinoblastoma gene is a gene that's 

10 

yourself as an expert 9 

10 

been identified as a tumor suppressor gene that's 

1 1 

MR WILNER To which we object That's 

11 

responsible for, again, when mutated leads to 

12 

not the definition It's leading and misleading 

12 

a controlled cell growth 

13 

THE COURT Sustained. 

13 

Q Okay, sir And we didn't look at the 

14 

Q Sir, you testified you were not a 

14 

retinoblastoma gene or you didn't look at any 

15 

world-class expert, however when a — do you as a 

15 

results of that test, did you 9 

16 

normal ordinary course of your practice as a 

16 

A No, because it was never performed 

17 

scientist every day work on molecular biology 

17 

Q And, sir, who asked you to look at the 

18 

issues 9 

18 

tests of Mr. Carter's genes from his cancer? Who 

19 

A Yes, I do 

19 

asked you to do that? 

20 

Q And as a scientist who works in molecular 

20 

A You did. 

21 

biology every day, sir, don’t you also deal with 

21 

Q And did I tell you why I wanted you to 

22 

genetic information 9 

22 

look at those two genes 9 

23 

A Of course 

23 

A Yeah, you made it quite — 

24 

Q And what is known and not known in the 

24 

MR. WILNER. Objection to the hearsay 

25 

genome of humans, is that part of what you do as a 

25 

Counsel can't get in his own testimony through the 
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1 

witness. 

l 

including K-ras and tumor suppressor genes. 

2 

THE COURT Sustained 

2 

including p-53, thought to be responsible for 

3 

Q Well, sir, why did you look at those two 

3 

certain cancers 

4 

genes? 

4 

You read that to the jury Do you 

5 

A Because you asked me to look at — to — 

5 

remember that? 

6 

MR. WILNBR 1-sorry. 

6 

A Yes, 1 do 

7 

Q Go ahead 

7 

Q Those were the two oncogenes that I had 

S 

a I said you are the one that told me that 

8 

someone test and give to you to review, is that 

9 

they — you looked at them You wanted me — you 

9 

correct? 

10 

ordered a test you said you went and performed 

10 

A That's completely correct. 

11 

because you were responding to — 

11 

Q And isn't it true, sir, that that very 

12 

MR. WILNER Excuse me. Your Honor Now 

12 

same statement that you read to the jury from the 

13 

he's getting into what counsel told him again, what 

13 

book occurs in the expert witness disclosure of 

14 

he was responding to or who he was responding to 

14 

Dr Allan Feingold for this case on page eight. 

15 

THE COURT sustained 

15 

Cigarette smoke has been proven to cause certain 

16 

THE WITNESS I thought 1 said that. 

16 

mutations in both oncogenes, including K-ras and 

17 

though, before 

17 

tumor suppressor genes, including p-53, thought to 

18 

Q That's okay, Doctor Did I not show you 

18 

be responsible for certain cancers? 

19 

a document that was entitled Plaintiffs' Expert 

19 

A I mean, it's identical 

20 

Witness Disclosures, Allan Feingold? 

20 

MR WILNER Excuse me We would 

21 

A Yes, I read that 

21 

like that marked as the next exhibit for 

22 

Q And didn't I also show you a book 

22 

identification, expert witness disclosure 

23 

that is entitled "Asbestos Medicine on Trial," 

23 

THE COURT Will that be N? 

24 

a medical/legal outline? 

24 

THE CLERK it will be N, Your Honor 

25 

A Yes 

25 

THE COURT It will be so marked 
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1 

MR WIENER Your Honor, we would like 

1 

(Plaintiffs’ Exhibit N was marked for 

2 

that marked as — for identification at this time 

2 

identification) 

3 

THE COURT All right Plaintiff or 

3 

Q Now, sir, you were asked about the 

4 

defendant? 

4 

results — you weren't asked about the p-53, but 

5 

MR SHEFFL6R It's not defendant's. Your 

5 

you were asked about the K-ras Do you recall 

6 

Honor 

6 

that? That was the K-ras oncogene that Mr Wilner 

7 

THE COURT All right, plaintiffs What 

7 

asked you about just a few minutes ago? 

8 

alphabet for identification is it? 

8 

A Just that comment, yes, he mentioned 

9 

THE CLERK That would be Plaintiffs' M 

9 

something about that. 

10 

THE COURT M7 

10 

Q Before we — I don't want to go into that 

11 

THE CLERK YCS, SIT 

11 

again But given some of Mr Wilner's questions I 

12 

THE COURT All right. It will be SO 

12 

just want to make sure 1 understand that isn't it 

13 

marked 

13 

your testimony that regardless of whether the K-ras 

14 

(Plaintiffs’ Exhibit M was marked for 

14 

was mutated or the p-53 was mutated, if both of 

15 

identification) 

15 

them were mutated, would that allow someone to come 

16 

MR SHEFFLER May 1 approach the 

16 

in here and state that Mr Carter's cancer was due 

17 

witness, Your Honor? 

17 

to smoking? 

18 

THE COURT Yes, SIT 

18 

A No As I — I hopefully have been clear 

19 

Q Now, there was some discussion. 

19 

on, no one is able, no doctor, scientist is able to 

20 

Dr O'Hanley, about when this book was written and 

20 

determine the cause based on a mutation in those 

21 

about when the statements about the chemical - 

21 

genes as to figuring out what was the reason. 

22 

certain mutations occurring in special genes, and 

22 

Q If we had tested every gene that we know 

23 

then there was a sentence that you read to the jury 

23 

of — and I know your testimony is that's less than 

24 

the other day, Cigarette smoke has been proven to 

24 

five percent — but if we did test them all, if we 

25 

cause certain mutations in both oncogenes. 

25 

tested the ones that Mr. Wilner showed you on that 
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1 chart, would that allow a scientist, medical doctor 

2 to come in here and opine that he had the proof 

3 that Mr. Carter’s cancer that was resected in 1991 

4 was caused by smoking? 

5 A Of course not, because there is no test 

6 available to any doctor that can confirm the 

7 etiology, the reason the cancer occurred 

8 Q Now, I want to go through some of the 

9 articles that Mr Wilncr showed you And I think 

10 the first one was one that was titled "The Genetics 

11 of Tobacco-Induced Malignancy " Do you recall that 

12 article? 

13 A I only recall that it was put in front of 

14 me and 1 had to read the title 

15 Q Okay And you read the title And 

16 you were asked what the title implied to you 

17 And you said that the title implied to you what the 

18 title stated But you hadn’t read the article, had 

19 you? 

20 MR WILNER I object to leading this 

21 time 

22 Q Did you read the article, Doctor? 

23 A I said 1 never read it Jt was the first 

24 time 1 saw it when it was put in here this morning 

25 Q And, sir, do you as a normal course in 

Page 2752 

1 money and time xeroxing every article. So I 

2 usually read. And 1 feel I have a relatively good 

3 memory to remember certain things. 

4 And 1 let some things go in and 1 surely 

5 filter things out that I don’t remember. 

6 Q Okay, sir Do you normally read the 

7 archives of Otolaryngological, Head and Neck 

8 Surgery? 

9 a It would be fair to say I don’t read it 

10 on a regular basis Who knows, I may have read it 

1 1 in relationship to maybe an infectious disease 

12 topic at some point in tune If you are going to 

13 get down to pins and needles of every activity I 

14 have ever done, hell, too many — excuse me, too 

15 many years in school 1 probably have read that 

16 journal a few tunes 

17 Q That’s because you are also — I forgot 

18 you are also a medical doctor So you read medical 

19 journals as well, would that be — 

20 a Fair 

21 Q Well, let me show you the "Genetics of 

22 Tobacco-Induced Malignancy ” 

23 MR SHEFFLER if I may approach. Your 

24 Honor 

25 THE COURT YCS, SU 

Page 2751 

1 practicing and working in your laboratory at 

2 Palo Alto Molecular Biology — what is the name? 

3 Molecular Biology Laboratory? 

4 A It's a Stanford-affiliated Laboratory, 

5 but Foothill Molecular Biological Research Center 

6 Q In the course of working there do you see 

7 journals on a daily basis? 

8 a 1 sure do 

9 Q And could you tell us, docs that include 

10 the journal Cell? 

11 A I mean, I read, 1 mean, 1 do spend a lot 

12 of time reading a variety of medical journals 1 

13 mean, whatever is free in our local library, which 

14 includes things like Cell, Science, National 

1 5 Academy of Science, Molecular Biology, European 

16 Molecular Biology, Organization Journal, you name 

17 it 

18 I mean, when I'm bored, which is often, I 

19 go down and read And obviously in the course of 

20 my work 1 go to the library, too, sometimes at the 

21 main campus and also read. 

22 Q And you don't save all those journals, do 

23 you, sir? 

24 a Besides being maybe humble, which I doubt 

25 sometimes, 1 also don’t waste my tune spending 

Page 2753 

1 Q This is the article that Mr Wilncr was 

2 showing you? 

3 A Yeah, that’s - it is obviously the one 

4 he had 

5 Q He read you the title and he showed you a 

6 graph or a table, do you remember that? That was 

7 the only thing This tabic is what he showed you? 

8 A Right, yes 

9 Q He did — he didn’t read you anything 

10 from the abstract of the article, did he? 

11 A He gave me the opportunity, but I didn't 

12 read it 

13 Q He didn't read you the conclusion which 

14 says. Further research on many aspects of 

15 tobacco-induced carcinogenesis is warranted. He 

16 didn't read you that, did he? 

17 A No, that wasn't his intent 

18 Q In fact, sir — 

19 mr. WILNER. Your Honor, I object to his 

20 characterization of my intent I think that’s an 

21 improper remark. 

22 THE COURT Sustained. 

23 THE witness I don’t know his intent 

24 q Okay He didn't read it to you, in any 

25 event Whatever the reason for him not reading it 
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1 to you, he didn’t read that to you? 1 gene amplifier 

2 MR. WTLNER Asked and answered. 2 that Mr. Wilne 

3 THE COURT Sustained. 3 know whether 

4 Q He didn't read to you, sir, investigation " — l “‘ l — — 

5 of cancer susceptibility may contribute to our 

6 understanding of DNA surveillance and repair 

7 pathways He didn’t read that to you, did he? 

8 A No 

9 Q And, of course, 1 don't want to rehash 

10 testimony that you gave earlier, sir, but is it 

11 correct that science today - now, this was written 

12 in 1993 

1 3 But in 1996, is it true, sir, that 

14 science still today believes that further research 

15 on many aspects of carcinogenesis is warranted? 

16 MR WTLNER Object, irrelevant 

17 THE COURT Overruled 

18 A Of course And that's why, you know, 

19 people that have had their whole careers trying to 

20 be concerned about this important public health 

21 issue are continuing to do science on it Because 

22 if we already knew the answer, why would these guys 

23 be wasting their time and women wasting their time 

24 doing this research? 

25 Q Let mejust finish the conclusion on 


Page 2755 

1 here, Further understanding of tumor suppressor l Q He didn' 

2 gene function - and that tumor suppressor gene was 2 article meant v 

3 like the p-53 that you testi-, that you reviewed in 3 significance, d: 

4 this case? 

5 A That’s -- yeah, that's one of the -- 

6 that's one of the areas of interest in molecular 

7 biology right now 

8 Q And the role of gene amplification, what 

9 is gene amplification? 

10 A Essentially an amplification is just 

11 increasing the numbers generally If you have like 

12 one and now you have two, that's an amplification 

13 Obviously if you have 50, that's a bigger 

14 amplification So that's what they're — that's 

15 what that implies 

16 Q Does gene amplification occur in canocr? 

17 A We just don't know We know that there 

18 have been associations of a great number of 

19 different genetic changes of which I didn't mention 

20 at all. But there are general amplifications that 

21 occur in neoplastic tissues. 

22 Q And there, is there also — 

23 a I don't know what that means to the cause 

24 or not, I just know that they observed that fact 

25 Q Well, do they know, sir, whether these 
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gene amplifications and these other gene mutations 
that Mr. Wilner was talking to you about, do they 
know whether they are caused by the cancer or 
whether the cancer causes them? Do they know, do 
scientists know? 

A They just don't know I mean, we really 
don't know It's interesting theories And it 
needs — it's not like we don’t want to know the 
answer or play games If we knew, we wouldn't be 
sitting here today 

We don’t simply know And we need to do 
more work to clearly have an understanding of how 
the process occurs in the first place and how it 
occurs over the course of the process of the 
disease so that — not because we care about 
precisely understanding why, but from the 
standpoint of anything to treat patients more 
appropriately 

Q Okay, sir Now, there was another 
article that Mr Wilner showed you called "The 
Incidence and Possible Clinical Significance of 
K-ras Oncogene Activation in Adenocarcinoma of 
the Lung " 

A Yes 1 actually think I said I had seen 
that before 


Page 2757 

Q He didn’t ask you what the title of that 
article meant when it said possible clinical 
significance, did he? 

A No, he didn't 

Q Let me turn to the end of the article 
Let's go to the very last paragraph Mr Wilner 
showed you a table and he showed you — he showed 
you some different amino acid sequences But let 
me go to the end and let's read — 

A Different sequences of the DNA sequence 
and the amino acid on that one table that he showed 
me 

Q Let's go to the end and see what the 
author said The last paragraph, sir. The fust 
practical goal of studying the acuvation of 
cellular oncogenes m clinical tumor specimens is 
to refine the classifications of these tumors. 

Now, this is what they were doing here 
was studying the activation of cellular oncogenes 
Was that what this was about? 

A Yes. 

Q The authors say, It is likely that K-ras 
activation status can eventually contribute to such 
molecular genetic classification system, but 
several additional genetic events may be required 
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1 for the development of adenocarcinoma of the lung 

2 The identification and characterization 

3 of these alterations remains an exciting challenge 

4 for the years to come 

5 Do you agjce with that conclusion of 

6 these authors of the paper that Mr Wilner was 

7 showing you? 

8 a Irrespective of what that paragraph said, 

9 that's been my testimony all along; that we simply 

10 don't know and we need to do further study 

1 1 Q Okay, sir Then there was a final paper 

12 that Mr Wilner showed you. He went through great 

13 pains to go through this paper by Virtz Wynder and 

14 Dietrich Hoffman in some detail Do you recall 

15 that? It's this paper 

16 A I don't know if I would characterize it 

17 as that, but he did have this put it in front of 

18 me 

19 Q Well, I would like to put in front of 

20 you, too, because there is a couple of questions I 

21 would like to ask you about it 

22 First of all, do you see where it says on 

23 page 5286 — and 1 know you didn't have a chance to 

24 read this, sir, but you can look at mine 

25 a 1 have not read tlus before 

Page 2759 

1 Q Well, you can look on mine 

2 A 5286? 

3 Q It says. It is our working hypothesis, do 

4 you sec that? 

5 A I see that, yes, I do 

6 Q What is a hypothesis? 

7 A It's a guess It's our theory of maybe a 

8 plausibility explanation 

9 Q Well, they go on to say that their 

10 working hypothesis was two factors play a major 

1 1 role for the increased lung adenoma risk of 

12 cigarette smokers 

13 This is their hypothesis, right, 

14 that two factors play a role One, organ-specific 

15 carcinogenic TSNa and, two, the fact that smoke of 

16 the contemporary low yield filter cigarettes is 

17 inhaled more deeply. Do you see that? 

18 a Yeah, 1 see that. That’s what I guess 

19 they're — they're interested in 

20 Q So that was a hypothesis, that was a 

21 guess, that's what these authors are putting forth 

22 in the paper that you were then read from? 

23 A Right. That’s their contention, that's 

24 where they're starting from. 

25 Q Now, you were read about mechanistic 


1 considerations; do you recall? 

2 A Yeah, which I had problems with. But, 

3 yes, he read it correctly to me 

4 Q Now, he asked you, did he not, about how 

5 the NNK was administered and you told him it was 

6 systemically administered, right? 

7 A No. He asked me what was the definition 

8 of systemic 

9 Q How was it administered, sir? It says PO 

10 or parenteral? 

11 A However, it starts after systemic - all 

12 right, the way — the way it was administered was 

13 by mouth And parenteral means — when I usually 

14 give a parenteral injection 1 usually use a needle 

15 and in a rodent would put it in the abdomen or he 

16 could put it into the deep of the muscles 

17 Q So this wasn't — 

18 A And then after that, then it may get into 

19 the circulation That's what one is trying to 

20 achieve with a systemic administration is 

21 eventually get into the circulation 

22 Q So this wasn't — we are not talking 

23 about smoke here We're talking about NNK was 

24 administered at some level directly by mouth or 

25 through injecuon? 

Page 2761 

] A Yeah And that's under controlled 

2 conditions You put that amount of material 

3 directly into the animal So you know, as the 

4 investigator, what you are dealing with 

5 Q Now, you were asked — in fact, you 

6 testified earlier that the G to A in rodents had 

7 been found under experiments — G to A with 

8 chemicals have been found in rodents You 

9 testified to that earlier. 

10 Then Mr Wilner went through a long 

11 reading to you about that very same thing And 

12 then he turned over to page 5287 Here, you can 

13 look at mine 

14 A I've got it now, I'm sorry 

15 Q Did he read to you — now, after talking 

16 about all these rodent studies where — by the way, 

17 let me ask you this. Dr O'Hanley: Do rodents have 

18 different chromosomes, numbers of chromosomes than 

19 people do? 

20 A Yes 

21 Q And do rodents have different DNA, 

22 different genes than people do? 

23 A They have - there arc some similarities, 

24 but they're definitely different than humans. 

25 Q Sir, Mr. Wilner said you can't do 
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1 experiments except in the world as far as our 

2 laboratory. But is it true there are experiments 

3 done daily in your laboratory on human cells 9 

4 A Yeah, I mean, we extract cells from 

5 people and study them in the laboratory under like 

6 controlled conditions in the petn dish or like a 

7 glass material 

8 There arc many studies that are also 

9 appropriate with surely full disclosure to 

10 individuals where one actually conducts experiments 

11 on humans, the whole — the whole individual and 

12 drugs and a variety of substances are administered 

13 to people 

14 Like the trials 1 had been involved in 

15 delivering vaccines, I don’t know if it works 1 

16 tell them 1 don't know what is going to happen, but 

17 would you participate in the trial 9 So it’s not 

18 totally impossible to conduct a study that would be 

19 done m humans 

20 It may be difficult if you thought you 

21 were producing a cancer in someone to do it I'm 

22 not saying it can't be done in a human, but this is 

23 surely — 

24 Q But the study that was done on the 

25 clinical significance of K-ras activation and 

Page 2764 

1 to you. The data discussed above lend themselves to 

2 our working hypothesis 

3 Now, you told us what that meant 

4 That the altered patterns of smoking that apply to 

5 the low yield filter cigarettes and the deeper 

6 inhalation of the airborne carcinogens from the 

7 filter cigarettes, which is far more intense than 

8 inhaling such compounds from nonfilter cigarettes, 

9 could be responsible for this deep increase of lung 

10 adenocarcinoma. 

1 1 Now, low yield filter cigarettes was the 

12 working hypothesis they had for this NNK Was that 

13 the hypothesis, sir 9 

14 MR wiLNER object to leading and not 

15 related to cross We would respect the — well, go 

16 ahead 

17 THE COURT IS that -- 

18 MR WILNER We just object to the 

19 leading on that one 

20 THE COURT Sustained 

21 Q Was the — was or was not the working 

22 hypothesis that they were utilizing in this 

23 recitation of NNK in these mice studies the 

24 hypothesis that low yield filter cigarettes were 

25 responsible for increasing adeno 9 

Page 2763 

1 adenocarcinoma of the human lung, the study that 

2 looked at the K-ras alterations the studies that 

3 found that the alterations were G to T in humans, 

4 those were done with tissue from humans, right 9 

5 A After they — 

6 MR WILNER Excuse me I object to the 

7 leading question and the misleading question 

8 THE COURT Sustained 

9 Q Were the studies that you relied 

10 on for the G to T association with chemical 

11 carcinogenesis, were those studies done on human 

12 tissue or on mice tissue 9 

13 A 1 hopefully was clear I have only been 

14 talking about the human tissue about the statement 

15 about the G to T transition, in that they were done 

16 in tissues that were removed from patients mostly 

17 At the time of autopsy where patients have died, 

18 tissues are removed and looked at. 

19 Q Now, sir, you see down here on page 5287, 

20 moving along on this article by Wynder and 

21 Hoffman. After Mr. Wilner's portion that he read 

22 to you, there is a conclusionary sentence down 

23 here, is there not, this paragraph? 

24 A Uh-huh (affirmative) 

25 Q And it says — let me just read this part 

Page 2765 

1 A Again, just so wc'vc got the thing 

2 straight, I mean, wc are reading portions out And 

3 when you read me a portion at the beginning here of 

4 this paper, which is what, ten pages long and not 

5 seeing it in its entirety, but they state kind of 

6 clearly that this is a working hypothesis 

7 And I don't say any different comments to 

8 the other lawyer that read exactly what he told 

9 me But, you know, that is their — that is their 

10 statement and so that is considered — they're 

11 saying it's consistent So that’s what they 

12 believe 

13 I assume that the data supports them to 

14 make that statement, but I don't - am not an 

15 expert to say whether I know that's right or 

16 wrong I'm just saying 1 read that 

17 Q Dr O'Hanley, I don't really want to ask 

18 you portions of the document I'm only trying to 

19 respond to Mr Wilner's portion and try to put it 

20 in perspective I know you haven’t read this whole 

21 paper 

22 Do you know if Mr Carter ever smoked low 

23 yield filter cigarettes 9 

24 A Do I personally know 9 No, I don't know 

25 that. He smoked Lucky Strikes. 
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1 Q Which do you know if they're a low yield 

2 filter cigarette 7 

3 A I do know they don't have filters. 

4 Q But you don't know if he ever smoked a 

5 low yield filter cigarette after Lucky Strikes 7 

6 A I don't know Put it this way I know 

7 he smoked from 1947 up through 1991 and the lawsuit 

8 — 1 don't — all I know is he smoked, up to 1972, 

9 Lucky Strikes That’s the only thing 1 know. 

10 Q Okay, sir. You were asked on 

11 cross-examination about - yesterday, about the 

12 1964 Surgeon General's report. Do you recall that 7 

1 3 a Sure do 

14 Q And there was a portion that was read to 

15 you about the debate over causality Do you 

16 remember reading that portion in this report 7 

17 A Very important portion 

18 Q And there was a portion that was read to 

19 you and then you wanted to read the next portion. 

20 And Mr Wilner said he would get back to it. But 

21 he didn't Do you recall what we are talking 

22 about 7 

23 MR WILNER Object lo that leading 

24 question and mischaractenzation 

25 MR SHEFFLER I'm just trying to set - 

Page 2768 

1 And this is where the — my testimony has 

2 been hopefully trying to make clear. The word 

3 cause is one in general usage in connection with 

4 matters considered in the study and is capable of 

5 conveying the notion of a significant effectual 

6 relationship between an agent and an associated 

7 disorder 

8 Q Let me stop you right there What does 

9 that word associated mean 7 

10 a Associated, in my mind, refers back 

11 up to the fact that this is an epidemiological 

12 statistically methodological approach, 

13 observational based studies that led to a public 

1 4 health message 

15 Q Why did the Surgeon General use the word 

16 cause in defining this association in this 

17 document 7 

18 A The reason they're concerned, it goes a 

19 little bit down, no member — and there was like 

20 ten of these people doing this, no member was so 

21 naive as to insist upon a monoetioiogy in the 

22 pathological processes or in the vital phenomena 

23 Which, in my mind, the way I interpret it 

24 is that these people were very well aware that 

25 there arc multiple potential causes, causations 

Page 2767 

1 Your Honor 

2 THE COURT Sustained 

3 MR SHEFFLER Okay 

4 Q Do you recall the portion that Mr Wilner 

5 read to you yesterday 7 

6 A Yes, I do 

7 Q Was there an additional portion, sir, 

8 that you thought should be read to put it into 

9 context 7 

10 A 1 sure did 

11 Q Okay, sir 1 would like you to be able 

12 to do that now 

13 MR SHEFFLER If I may approach the 

14 witness. Your Honor. 

15 THE COURT Yes, you may 

16 Q There is the report, sir. Now, sir, if 

17 you would read to us the section that talks about 

18 the Surgeon General's approach to the word cause as 

19 it should be used for their public health message 

20 in this report. 

21 A Okay. Again, just in context, it's at 

22 page 21 of a very long document And they have 

23 emphasis on the word — on the causality. They 

24 mention that at the beginning of this criteria for 

25 judgment It was an important thing to mention. 

Page 2769 

1 that can lead to lung cancer And they wanted to 

2 make it clear that they're talking about an 

3 epidemiologic-bascd assessment, which 1 fully 

4 warrant was important that it was done. 

5 But they were careful, which should be 

6 mentioned in this court They were trying to be 

7 careful about the notion that you cannot apply 

8 statistical associations to the individual person 

9 MR WILNER We’d move to strike 

10 THE WITNESS That's a principle of 

11 epidemiology 

12 MR WILNER. Nonresponsive 

13 THE COURT Overruled 

14 Q Now, sir, 1 don't know if the last 

15 portion of your comment — what is the principle 

16 of epidemiology 7 What is the principle of it 7 

17 A This is the critical portion of what I 

18 feel comfortable saying as an expert, that a 

19 well-done methodological approach to studying of 

20 distributions of disease, when they come to a 

21 statistical association and say that an increased 

22 — that a certain factor or behavior increases your 

23 chances for a disease, such as lung cancer has been 

24 clearly shown, that that does not necessarily prove 

25 a causation, especially when you have multiple 
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1 potential other explanations that could cause that 

2 disease. 

3 And ray testimony is simply this: Public 

4 health officials were correct to tell people not to 

5 smoke because it increased their risk to develop 

6 lung cancer They were also correct over the — 

7 since 1964 to tell people once you smoke we find 

8 the statistical association that there is less 

9 increased chances that you may develop other 

10 complications including cancer of the lung 

11 But that docs not necessarily mean — and 

12 this is the only reason I'm here, as an expert, as 

13 a doctor and 1 feel a molecular biologist, someone 

14 who is familiar with this, the implications arc 

15 just because you have lung cancer and that you 

16 smoke there is no objective way in which 1 can 

17 perform a test to tell the patient, you are right 

18 1 can only say, yeah, you have lung cancer and you 

19 did smoke 1 cannot say anything further than 

20 that 

21 Q And, sir, when you say that you cannot 

22 say, is it your opinion as an expert who is 

23 familiar with the literature, who has gone to 

24 conferences, who has participated in academic 

25 societies, who is a member of Stanford University, 

Page 2772 

1 hearing of the jury) 

2 MR. WILNER. Your Honor, we move for 

3 limited recross on the sole area of the low yield 

4 filter-tip cigarettes that was brought out on 

5 redirect, which was I think a new subject in the 

6 analysis of that paper 

7 MR SHEFFLER. May I be heard. Your 

8 Honor 7 

9 THE COURT Uh-huh (affirmative) 

10 MR SHEFFLER The only reason it was 

11 brought out was because it was crossed upon, the 

12 paper was crossed upon and the cross-examination 

13 read between the two — the two statements that it 

14 was a working hypothesis that filter cigarettes 

15 increased NNK production 

16 And then the whole rest of what he read 

17 was the NNK production. And the only thing that I 

18 read was the first sentence in introducing it and 

19 the last sentence completing it 

20 He read all the rest of it Now, 1 don't 

21 believe it is proper rccross, rccross-examination 

22 when all 1 did was redirect his attention to the 

23 very next sentence that he asked about He could 

24 have asked about the next sentence when he 

25 introduced this document that he introduced, not 

Page 2771 

1 who is a medical doctor at the va hospital as well, 

2 with all of your experience, sir, and all of your 

3 expertise, is it your view and opinion that the 

4 principle that you have cnnuciated here today is 

5 one that is shared by the medical and scientific 

6 community of the United States 7 

7 A Yes I mean, that is a fact And 1, as 

8 an individual doctor, would perform a test if it 

9 were available to help me determine the precise 

10 cause of the cancer if it existed It does not 

11 exist. And physicians are aware of this 

12 And they do encourage scientists to try 

13 to determine what arc the direct causal reasons why 

14 a cancer can occur Until that day comes, we 

15 simply do not know And despite "I wish we do," we 

16 have to do what John Snow did back in London, stop 

17 using the pump even though we don't know why you 

18 got sick That's my statement. 

19 MR. SHEFFLER Thank you very much, 

20 Doctor 

21 MR WILNER Your Honor, motion for 

22 limited recross 

23 THE COURT Let me see you at side bar, 

24 please 

25 (Side-bar conference held outside the 

Page 2773 

1 me 

2 THE COURT Motion denied 

3 (Side-bar conference concluded) 

4 THE COURT Gentlemen, may the doctor be 

5 excused 7 

6 MR WILNER Yes, Your Honor 

7 MR SHEFFLER Yes, Your Honor 

8 THE COURT Thank you very much. Doctor 

9 THE WITNESS Thank you very much, su¬ 
it) THE COURT Call your next witness, 

11 Mr Sheffler 

12 MR. SHEFFLER May we sec the Court at 

1 3 side bar for a second 7 

14 THE COURT YCS, SIT 

15 (Side-bar conference held outside the 

16 hearing of the jury) 

17 MR SHEFFLER ljust wanted to know what 

18 Your Honor's pleasure was. I know that we are 

19 going to have a shortened day today 1 don't know 

20 if we are going to work through lunch or you 

21 want - 

22 THE COURT 1 hadn't planned on it I do 

23 know the answer to one of those questions We are 

24 not working through lunch. 

25 MR SHEFFLER Okay. I was just cunous. 
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1 

THE COURT How long will your next 

I 

THE COURT Lady and Gentlemen, I will 

2 

witness be? 

2 

remind you that this deposition testimony has been 

3 

MR SHEFFLER Well, I know how long the 

3 

given previously outside of the courtroom — 

4 

direct is It's about an hour 

4 

outside of the courtroom under oath, but you are to 

5 

MR WTLNER One-hour witness 9 

5 

consider it as if the witness were in the court 

6 

MR SHEFFLER About that, 45 minutes to 

6 

testifying live Mr. Pnchard 

7 

an hour, maybe more, maybe less 

7 

MR PRICHARD Yes, Your Honor Again, 

8 

THE COURT 1 don't mind taking a little 

8 

this is an additional portion of the deposition 

9 

later lunch so as to not interrupt your direct 

9 

of Robert S Sprinkle m, that was taken on 

10 

examination, if you think it's going to take an 

10 

January 19, 1996, in Richmond, Virginia And 

11 

hour 

11 

we are going to pick up beginning at page 26 

12 

MR WILNER That would be fine 

12 

(The following deposition was read into 

13 

MR SHEFFLER Could we take an early 

13 

the record with Mr. Pnchard reading questions and 

14 

lunch. Your Honor 9 And we could go straight 

14 

Mr. Knight reading answers ) 

15 

through and be done 

15 

"Q For those of us who aren't intimately 

16 

MR PRICHARD May we confer a moment 9 

16 

familiar with cigarette products, give me some 

17 

THE COURT uh-huh (affirmanve) 

17 

examples of new products that you were involved 

18 

(Mr Prichard and Mr Sheffler confer) 

18 

with 

19 

MR SHEFFLER My co-counsel just 

19 

a Well, we developed and introduced the 

20 

suggested that it might be more efficient if we 

20 

first ultra low tar cigarette in the industry 

21 

just -- we have some deposition testimony that we 

21 

Q What was the name of that cigarette 9 

22 

need to read, too 

22 

A Carlton 

23 

THE COURT Do that now 9 

23 

Q And when was that introduced 9 

24 

MR PRICHARD it's shorter 

24 

A '64 

25 

THE COURT It's shorter 9 

25 

Q So you - when you say "wc," you were 


Page 2775 
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1 

MR PRJCHARD YcS 

1 

involved in that Carlton project 9 

2 

MR SHEFFLER Whatever Your Honor's 

2 

A Yes 

3 

pleasure is 

3 

Q So in 1968 or so you were involved in 

4 

THE COURT 1 don't want to ruin your 

4 

this, you continued to be involved in new product 

5 

strategic considerations But if you have an hour 

5 

development, and you helped the development of many 

6 

or so of deposition testimony that's consistent 

6 

different brands, fair 9 

7 

with your case, then we can do that now 

7 

a Correct 

8 

MR PRICHARD Yes, sir. I think it’s 

8 

Q When you were either deputy director or 

9 

all been worked out 

9 

director of the research laboratory did you make. 

10 

THE COURT Is somebody reading and 

10 

on behalf of the laboratory, reports to the company 

11 

answering 9 

11 

or to the executive officers of the company 9 

12 

MR PRICHARD Yes, Sir 

12 

A Yes 

13 

THE COURT Okay 

13 

Q Did you make regular reports summartnng 

14 

(Side-bar conference concluded) 

14 

the activities of the lab 9 

15 

MR PRICHARD May I proceed. Your 

15 

A Yes. 

16 

Honor 9 

16 

Q How often were these regular reports 

17 

THE COURT Mr Pnchard 

17 

made 9 

18 

MR PRICHARD Your Honor, at this time 

18 

A Weekly 

19 

I would like to publish additional portions of the 

19 

Q What was the format of the weekly 

20 

deposition of Mr Sprinkle that was originally 

20 

reports? 

21 

taken m this case I asked Mr. Knight of my 

21 

A Basically to do with product development 

22 

office to come forward and assume the — 

22 

and quality issues 

23 

THE COURT Very good. Good morning. 

23 

0 Was that a process that as far as you 

24 

Mr Knight. 

24 

knew had been in place for some time when you 

125 

MR KNIGHT Good morning, Judge. 

25 

reached that position? 
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1 A Yes 

2 Q Now, m addition to your laboratory or 

3 the laboratory that you ultimately became director 

4 of, as I understand it, you did some work in the 

5 analysis of what this tar was made of, true? 

6 A Yes 

7 Q So as 1 understand it, the purpose behind 

8 this gas chromatography and mass spectrometry was 

9 in part at least to analyze what this substance 

10 that is called tar is really made of 7 

l) A Attempts were made, let's put it that 

1 2 way, to identify tar But basically the work was 

13 to do with the gas phase of cigarette smoking 

14 Q Well, let me stick with the tar for a 

1 5 minute and then wc will go on to the gas phase 

16 Attempts were made to identify the chemicals in 

17 tar, true"? 

18 A Yes 

19 Q Have you ever tested cigarette filters 7 

20 a Yes 

21 Q What project were you involved in that 

22 tested filters 7 

23 A From a quality control standpoint 

24 Q Were these filters that were already in 

25 production 7 

Page 2780 

1 know whether there was some land of telephone line 

2 the consumers could call and they could call the 

3 company and say, I want less tar? 

4 A No But part of our job and 

5 responsibility was to try to produce better 

6 cigarettes And if, you know, somebody would 

7 suggest that a better cigarette would be one that 

8 had reduced tar and nicotine, we were more than 

9 willing to undertake the challenge 

10 In fact. The Amen can Tobacco Company did 

11 and, like I said earlier, introduced the first 

12 ultra low tar cigarette that this country had ever 

13 seen" 

14 MR PRICHARD On to page 116 

15 "Q My question is — 1 understand that My 

16 question is Is it your belief that cigarettes 

17 have not caused disease in any human being based on 

18 a review of the scientific literature 7 

19 A 1 would have to say yes"Q so if it's 

20 based on review of scientific literature then, then 

21 what literature was it based on 7 

22 A Well, it's obvious that no one knows what 

23 causes heart attacks and strokes No one knows 

24 what causes cancer If wc knew, then we wouldn't 

25 be, as a country, spending millions and millions of 

Page 2779 

1 A Well, the raw maicrial that goes into it 

2 Q Right, you tell me Did you have 

3 scientific information on the question of whether 

4 nicotine was addictive or is addictive to human 

5 beings when you were the director of the 

6 laboratory 7 

7 A Yes 

8 Q Where did you obtain this information 7 

9 From medical journals 7 

10 A Newspapers, magazines, medical journals, 

11 you know, numerous sources, the Surgeon General 

12 Q Were you aware at any time of a project 

13 to see whether tar could be reduced with genetic 

14 variations in supplied tobacco? 

15 A Yes 

1 6 Q Why was it embarked upon to reduce tar in 

17 the first place? 

18 A Well, basically to give a consumer 

19 another option At some point along the way, the 

20 suggestion had been made by those in the medical 

21 area outside of American Tobacco, the Surgeon 

22 General or somebody, in their view the best 

23 cigarette — a better cigarette would be one that 

24 had reduced tar and nicotine. 

25 Q I mean, was there some kind of - did you 

Page 2781 

1 dollars eveiy year continuing to search for the 

2 answers as to what causes heart attacks, heart 

3 disease, what causes cancer, what causes any number 

4 of diseases " 

5 MR PRICHARD Page 124 

6 "Q And would you say then that your actions 

7 at American Tobacco, whatever they would be, would 

8 be consistent or would have been consistent with 

9 the belief that cigarettes don't cause cancer or 

10 don't cause heart disease in whatever you do 7 

11 A It's always been our position that, you 

12 know, we don't know what causes cancer 

13 Q I understand. I don't want to go back 

14 into that, I j ust — 

15 A And we are not saying that cigarettes do 

16 not cause cancer 

17 Q Well, did American Tobacco, when you were 

18 there, attempt to remove from smoke any ingredients 

19 that you believed caused cancer 7 

20 A I’m saying no because no one knows what 

21 causes cancer 

22 Q I understand. 

23 A We have done a lot of work to remove 

24 things from cigarette smoke through filtration, 

25 various means " 


ACCURATE REPORTING SERVICE OF JACKSONVILLE, INC. Page 2778 - Page 2781 




http://leaacv.librarv.ucsf.eQig>tliiGb'cljQftaQQ/iaiol^w.industrvdocuments.ucsf.edu/docs/pqil0 001 






VOL. X, 8/2/96, trial 


Carter v. B & W 


Page 2782 

1 MR PRICHARD Page 147 

2 "Q Do you believe that the nicotine in 

3 cigarette smoke is addicting to human beings? 

4 A No 

5 Q What do you base that on? 

6 A The fact that thousands of people quit 

7 every day " 

8 MR PRICHARD On to page 161 

9 "Q Can you tell us what tar is? 

10 A Well, tar is a very complex mixture And 

11 I'm not sure that anybody knows everything that is 

12 in the particulate phase of smoke 

13 Q You call it the particulate phase of 

14 smoke Is that what you were referring to? 

15 A Yes 

16 Q And you said it was complex? 

17 A Yes, very complex 

18 Q Tell me what you meant by that 

19 A Well, tar changes with tune It oxidizes 

20 with time such that if you take a specific 

21 particular sample and analyze it now, by tomorrow 

22 morning that same sample will be something else, 

23 will be different 

24 Q Is it easy or is it difficult to find out 

25 what is in cigarette tar? 

Page 2784 

1 A Well, like I say, in the early days due 

2 to the complexity of the particulate phase we tried 

3 to use wet chemistry in the early versions of mass 

4 spectrography. And they were very crude and 

5 difficult. 

6 We came back later on in the '80s and 

7 attempted to again identify the components of the 

8 particulate phase using the state-of-the-art mass 

9 spect equipment that was — that had advanced 

10 tremendously and was much more sensitive for the 

11 work that we were trying to do 

12 Q Up to today has anyone, to your 

13 knowledge, ever used — strike dial Up to today 

14 has anyone to your knowledge even using the 

15 sophisticated equipment been able to identify 

16 everything that's in cigarette smoke, as far as 

17 you know? 

18 A No 

19 Q Let's go back prior to the development of 

20 or the advances that you talked about in mass 

21 spectroscopy going back pnor to the 1980s 

22 Did American Tobacco have general 

23 knowledge about what was in the particulate phase 

24 of the cigarette smoke? 

25 A Yes 

Page 2783 

1 A Well, tar is very complex It's not as 

2 -- certainly not as straightforward as the analysis 

3 of the gas phase The efforts in the early days 

4 was the use of wet chemistry and at the time a very 

5 rudimentary gas spect equipment And it was just a 

6 difficult task all ihc way around 

7 Q Let's see if wc can break that down 

8 First you mentioned testing the gas phase, rights 

9 A Correct 

10 Q What is the methodology you used to 

11 analyze the gas phase? 

12 A Gas chromatography 

1 3 Q When was that technology developed? 

14 A That technology was developed by 

15 The American Tobacco Company in the late '50s, 

16 middle to late'50s 

17 Q Did American publish that? 

18 A The American Tobacco Company published 

19 the procedure along with the findings of that work. 

20 Q And that technology, I think you said, 

21 was available in the '50s; is that nght? 

22 a Yes 

23 Q Now, what is the technology used to 

24 analyze what is in the particulate phase, and has 

25 that changed over time? 

Page 2785 

1 Q And where — was that — and was there 

2 research being conducted in that area? 

3 a Very definitely 

4 Q Who were the people who were doing the 

5 research in that particular area 9 

6 A From American Tobacco's standpoint? 

7 Q If you know 

8 A Well, there was work being done 

9 throughout the industry and trying again to 

10 identify the makeup of particulate phase smoke 

11 Q And were there people outside the 

12 industry also doing that research? 

13 A I'm almost certain that the American 

14 Health Foundation was doing work at that time. 

15 Q Did The Amen can Tobacco Company keep 

16 abreast of that research? 

17 A Very definitely 

18 Q How did they do that 7 Can you tell us 

19 some of the ways they did that? 

20 A Well, some of the ways certainly was 

21 publishing information. Another way was through 

22 the tobacco chemistry conference which was held 

23 annually at various locations in the country where 

24 the tobacco industry scientists would get together 

25 and report on vanous work that was being conducted 
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1 on identification of components of tobacco and 

2 tobacco smoke. 

3 Q How long have these annual meetings been 

4 held, as far as you are aware? 

5 A I can't recall when the first meeting was 

6 held. But in my 38 years, there's always been a 

7 tobacco chemist conference 

8 Q Did the discussions and presentations at 

9 these meetings cover analysis of cigarette smoke 9 

10 a Yes, among other things. 

11 Q Were (here people from outside the 

12 industry who attended these meetings 9 

13 a Yes, the meeting was open And the 

14 American Health Foundation, in particular, have 

15 made numerous presentations at the tobacco chemist 

16 conference 

17 Q And their presentations include 

18 presentations on constituents that are present in 

19 cigarette smoke 9 

20 A Yes 

21 Q Is that Dictnch Hoffman's group, the 

22 American Health Foundation 9 

23 A Wyndcr-Hoffman, yes 

24 Q The results of the tobacco chemist 

25 meetings, were they published 9 

Page 2788 

1 participated in it, it's not likely that anyone 

2 would have taken it all that serious because it was 

3 from the tobacco company 

4 So we felt that our efforts in that area 

5 were best utilized by making money available for 

6 independent research 

7 Q So as 1 understand what you have told us, 

8 you wanted to make sure you put the money in the 

9 hands of the experts who were already out there in 

10 that particular field, is that a fair 

11 characterization 9 

12 A Right 

13 Q And they would be experts in what fields 9 

14 A Field of medicine, all areas of 

15 medicine 1 mean, there was no — we did not 

16 direct who got what funding for what project This 

17 was a pool of money that was made available and 

18 researchers were free to do what they wanted as 

19 long as it had to do with tobacco 

20 Q And 1 think the other things you said was 

21 that you thought the research would be regarded 

22 more seriously, I think you said, if it were done 9 

23 a There was more In my view, and 1 think 

24 the company's view, independent study was 

25 preferable to company work 

Page 2787 

1 A They were published Each author who 

2 presented had the opportunity to publish his own 

3 work But the abstracts of all of the papers that 

4 were presented at each conference was published and 

5 made public 

6 Q Now, one of the things you told us before 

7 was that American Tobacco was not involved directly 

8 in conducting medical research, correct 9 

9 a Correct 

10 Q And has The American Tobacco Company 

11 contributed to medical research 9 

12 A Yes, American Tobacco Company funded 

13 research. 

14 Q And I'm talking now about research, 

15 medical research regarding tobacco and health 

16 A Well, funds were made available to the 

17 Medical College of Virginia to CTR. 

1 8 Q What is the reason that the company 

19 decided to fund research either at the Medical 

20 College in Virginia or through the Council for 

21 Tobacco Research rather than conducting that 

22 research itself 9 

23 A Well, we had no toxicologist on staff, no 

24 physicians, no doctors, did not have the expertise 

25 in that area And even, you know, if we had 

Page 2789 

1 Q Did the company in any way direct that 

2 research 9 

3 A No" 

4 MR PRICHARD Page 169 

5 "Q Are the results ot that research funded 

6 by the Council for Tobacco Research, is that 

7 published 9 

8 A Each researcher is encouraged to publish 

9 the results of his work And the CTR publishes an 

10 annual summary of the work that has been funded and 

11 it's made available to the industry members and the 

12 outside world 

13 Q As far as you are aware, does the 

14 company, American Tobacco Company — did it ever 

15 exercise control over whether research that was 

16 funded by the Council for Tobacco Research got 

17 published or not 9 

18 a No 

19 Q Other than contributing to research that 

20 was conducted by others, by other institutions, did 

21 American make contributions within its own fields 

22 and areas of expertise to research into tobacco and 

23 tobacco smoke? 

24 a I'm not sure I understand the question. 

25 Q You told us, for example, that American 
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1 contributed and developed the gas chromatography 

2 That's an example, right? 

3 A Well, wc went beyond contributing That 

4 was major state-of-the-art work at a time when the 

5 rest of the industry did not have that expertise 

6 Q And did American also conduct quality 

7 assurance or quality control research? 

8 A Without question, that was one of our 

9 primary objectives 

10 Q What was the reason that American Tobacco 

11 Company did quality assurance and quality 

12 controlled research 7 

13 A We wanted to make sure that our 

14 consumers, customers had the very best product 

15 available, that the product was uniform, consistent 

16 in all parameters so if you bought a pack today, 

17 bought a pack next week, next month, next year, 

18 that we had assurance and he could have assurance 

1 9 that the product was going to be the same as the 

20 one he bought before and the one before that 

21 Q Why did you want to make sure that the 

22 company had that assurance that the product was 

23 consistent 7 

24 A Well, consistency was, you know, an 

25 objective of a consumer product And wc felt like 

Page 2792 

1 was the same as had been made before, or was it? 

2 A No. Our objective was to maintain the 

3 consistency which we were insisting on as far as 

4 our products And tf it was Lucky Strike, the 

5 Lucky Strike was made at the time of Point A and at 

6 the time of Point B Wc wanted the consumer to get 

7 that same product 

8 Q Did American Tobacco Company bring a test 

9 — did The American Tobacco Company bnng a test 

10 cigarette to the market using this reconstituted 

1 i tobacco? 

12 A Because of this difference in nicotine 

13 The American Tobacco Company experimented over a 

14 period of time with trying to determine the effects 

15 of adding nicotine to the product to see if we 

16 could enhance the taste characteristics of it 

17 Q And did the company bnng a product to 

18 market that had nicotine added to the reconstituted 

19 tobacco 7 Did they bnng it to market 7 

20 a Yes 

21 Q And when did that occur? 

22 A As I recall, it was 1969 

23 Q Do you recall where that product was test 

24 marketed? 

25 A Seattle, Washington 

Page 2791 

1 wc had to give the consumer the best cigarette we 

2 could And the best cigarette included quality 

3 control that would give him assurance that the 

4 product was consistent 

5 Q In other words, if the consumer liked the 

6 product you wanted to make sure he stayed with the 

7 product 7 

8 A Correct 

9 Q Did there come a tune when The American 

10 Tobacco Company began using reconstituted tobacco 

1 1 in Lucky Strike cigarettes? 

12 A Yes. 

13 Q Can you tel! me what happened when 

14 American Tobacco Company started used reconstituted 

15 tobacco in Lucky Strike cigarettes? 

16 A Well, we started to use it for economic 

17 purposes And because of the fact that 

18 reconstituted tobacco has a less amount of nicotine 

19 in it than normal tobacco, we would blend the 

20 cigarette such that — with using other tobacco 

21 such that we maintained the level of nicotine in 

22 the cigarette at the identical level to the product 

23 that did not contain RC 

24 Q So the company’s objective in using the 

25 reconstituted tobacco was to make a product that 

Page 2793 

1 Q Was that cigarette ever marketed anywhere 

2 other thjn Seattle, Washington? 

3 a To the best of my knowledge, no 

4 Q How long was it marketed in Seattle? 

5 A Approximately six weeks 

6 Q And was it considered a test market at 

7 the time, is that what the company considered it? 

8 a Yes 

9 Q What were the results of the test 

10 market? Let me withdraw that How did consumers 

1 1 react to this cigarette? 

12 a Miserably 

13 Q Tell me what you mean by miserably 

14 A Those that tned it did not go back for 

15 another pack. And the sales were so limited and 

16 miserable that the product was withdrawn 

17 Q Now, when the company brought this test 

18 cigarette to market in Seattle, did that test 

19 cigarette actually deliver more nicotine than the 

20 Lucky Strike cigarettes that were being sold 

21 everywhere else in the country? 

22 a No. 

23 Q Do you recall how much — well, let me 

24 show you a document here Reading from page three 

25 of the question here, can you read into the record 
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1 here how much nicotine was added? Right here. 

2 A Yeah, nicotine added to tobacco of the 

3 1969 — wait a minute, I'm sorry. Nicotine added 

4 to the tobacco of the test-market cigarette was 

5 .0115 percent by weight and as such was negligible 

6 in comparison to the 1 7 percent by weight of 

7 nicotine naturally occurring in the tobacco blend. 

8 Q Now, other than that six-week period of 

9 time in Seattle, Washington, back in 1969, was 

10 there ever any other occasion where The American 

11 Tobacco Company marketed a commercial cigarette 

12 that had tobacco fortified with nicotine other than 

13 what was naturally occurring in the tobacco? 

14 A No There was a lot of research work in 

15 that area, but with the one exception of the 1969 

16 test-marketed cigarette no other product was 

17 commercially introduced 

18 Q Now, Mr Sprinkle, you told us a little 

19 bit about the research that American was funding 

20 over the years Has there been others, other 

21 entities been conducting research into smoking and 

22 health over the same time period, entities other 

23 than The American Tobacco Company or other than 

24 entities that American funded 7 

25 A Yes 

Page 2796 

1 Company that the research or that the Surgeon 

2 General suggested that a product modification or 

3 design be made in cigarettes for health reasons? 

4 Was there ever an occasion like that? 

5 A Yes 

6 Q When was that? 

7 A Oh, that must have been '67 maybe I'm 

8 not sure of the date 

9 Q What was the change that was suggested 7 

10 A Well, as I recall, the Surgeon Genera] 

11 said that, in his view, at that time the best 

12 filter for a cigarette would be one that contained 

13 water and charcoal " 

14 MR PRICHARD Line 23, the question 

15 "Q Did you actually bnng that cigarette to 

16 market 7 

17 A Yes 

1 8 Q What was the name of that cigarette 7 

19 A Waterford. 

20 Q And how did Waterford do in the 

21 marketplace 7 

22 A It did not do well The consumers tned 

23 it We had, as I recall, a great tnal initially, 

24 but we could not get repeat buyers They, for 

25 whatever reasons, didn't like the cigarette And 

Page 2795 

1 Q Has that been true as far as you arc 

2 aware throughout the time that you worked for The 

3 American Tobacco Company 7 

4 A Yes 

5 Q From 1957 right through January of 1995 7 

6 A Yes 

7 Q And, in fact, you know that that research 

8 is still continuing today 7 

9 A To the best of my knowledge 

10 Q What would The American Tobacco Company 

]! have done if the research that it supported or 

12 anybody else supported had identified a constituent 

1 3 in tobacco smoke that had been identified as a 

14 cause of human disease, what would American Tobacco 

15 Company have done? 

16 A If that had been a fact, which 1 hope it 

17 becomes one day — and I'm only sorry that I'm not 

18 with The American Tobacco Company any longer - but 

19 it would be a tremendous project and a great 

20 challenge and one that we would have relished 

21 undertaking to try and confirm that that was m 

22 tobacco and take steps to eliminate it from tobacco 

23 and tobacco smoke 

24 Q And was there ever an occasion during the 

25 time that you worked for The Amen can Tobacco 

Page 2797 

1 with time, because of low sales the product was 

2 withdrawn from the market 

3 Q Subsequent to that time, has the Surgeon 

4 General ever said that there is anything that 

5 can be done with respect to cigarette design or 

6 modification with respect to the liealth effects of 

7 smoking 7 

8 A Well, 1 think his opinion has been that 

9 there is no — nobody should smoke a cigarette of 

10 any type, any kind 

11 Q Are you aware of any time since the 

12 Surgeon General suggested that cigarettes perhaps 

13 should be made using water filters, arc you aware 

14 of any time since then that the Surgeon General has 

15 specified a design for cigarettes that should be 

16 used for health reasons 7 

17 A No 

18 Q Now, I understand, Mr Sprinkle, that you 

19 are not an epidemiologist, correct 7 

20 A Correct 

21 Q And you've got no formal training in 

22 medicine 7 

23 A Correct 

24 Q What is your field of expertise 7 

25 A My field is chemistry 
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1 Q Tobacco chemistry 9 

2 a For the last 38 years has been tobacco 

3 chemistry 

4 Q If someone in senior management at The 

5 American Tobacco Company had a question regarding 

6 cigarette smoke, cigarette smoke constituents, who 

7 would they ask 9 Who would they call for 

8 information about that 9 

9 A They would call tlic research laboratory 

10 and call my number 

11 Q They would call you 9 

12 A Yes 

13 Q And if senior management had questions 

14 from reading the Surgeon General's reports or from 

15 reading medical literature, other medical 

16 literature about cigarette smoke or cigarette smoke 

17 constituents, who would they call 9 

18 a Me " 

19 MR PRICHARD Page 188 

20 "Q You arc not, okay Mr Wilner asked 

21 you some questions about whether there is — he 

22 referred to carcinogen being present in cigarette 

23 smoke Do you know whether he was referring to 

24 carcinogens in animals or carcinogens in human 

25 beings 7 

Page 2800 

1 Q And how long has that been gomg on? 

2 A To the best of my knowledge, since 1985. 

3 Q Has the Surgeon Genera] or anybody from 

4 the federal government ever come to the American 

5 Tobacco Company and said you shouldn't be using any 

6 of these ingredients 7 

7 A None whatsoever They've been very 

8 quiet on the subject They have not asked us 

9 for anything other than the report annually 

10 Q Have they ever told you that you should 

11 eliminate any of those ingredients 7 

12 A No 

13 mr Prichard That concludes that 

14 portion of the deposition. Your Honor 

15 THE COURT All right Thank you, 

16 Mr Prichard, Mr ICnight. May I see counsel at 

17 side bar 

18 (Side-bar conference held outside the 

19 hearing of the jury) 

20 THE COURT Do you have other deposition 

21 testimony 9 

22 MR PRICHARD l have one. Your Honor 

23 And we submit that what wc want to read — 

24 MR MAXWELL That is the Lemingcr 

25 deposition 9 

Page 2799 

1 A I don't know 

2 Q Has the Surgeon General ever said that 

3 there is a way to eliminate any of those substances 

4 from cigarette smoke t 

5 A No 

6 Q Such as that you have a safe cigarette — 

7 let me withdraw that Has the Surgeon General 

8 ever said that there is a way that those substances 

9 should be removed from cigarettes for health 

10 reasons 9 

11 A No 

12 Q Has the Surgeon General ever said that 

13 if you remove those substances you would have a 

14 cigarette that, according to the Surgeon General, 

15 would have no health effects 7 

16 A No 

17 Q Did The American Tobacco Company ever 

18 submit to the federal government, disclose to the 

19 federal government the ingredients that were used 

20 in the making of cigarettes 7 

21 A What we refer to as the additives, the 

22 flavoring materials, yes 

23 Q And how long has the company — well, how 

24 often is that done 7 

25 A Once a year 

Page 2801 

1 MR PRJCILARD YCS 

2 MR maxwell I have an objection to the 

3 entire deposition that we can take up now or 

4 later 

5 MR PRICHARD what is that 9 That's the 

6 first I've heard of it 

7 THE COURT why don't 1 excuse the jury 

8 for lunch and maybe we can take up the objection to 

9 the deposition How long do you think the argument 

10 is 9 

11 MR MAXWELL Very brief, very brief. 

12 THE COURT Okay I'm going to ask them 

1 3 to come back at 1.15 Is that okay with you-all 9 

14 MR MAXWELL That's fine 

15 (Side-bar conference concluded) 

16 THE COURT Lady and Gentlemen, we are 

17 going to take our lunch break now and stand in 

18 recess until 1.15 

19 THE BAILIFF All rise. This court is in 

20 recess till 1 15 by this clock 

21 (Jury exits courtroom) 

22 THE BAILIFF All clear. Your Honor. 

23 THE COURT Thank you, Mr Forte Please 

24 be seated. Mr Maxwell, I understand you have an 

25 objection to some deposition testimony. 
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1 MR. MAXWELL Yes, Your Honor. The 

2 deposition of Wendy Leininger that was taken in 

3 this case. Ms Leininger was the stepdaughter of 

4 Grady Carter She lived with him She was the 

5 child of his second wife She lived with him from 

6 when she was about five years old until her mother 

7 died About age 14, she moved to her — back to 

8 her natural father's 

9 1 have read this deposition again And 
10 the objection is very simple There is nothing 
n in this deposition that is not already in 

12 evidence And it's cumulative under Rule 403 of 

13 the Florida Evidence Code It's Cumulative and a 

14 waste of tunc 

15 To speed this up, 1 would simply ask 

16 Mr Prichard to point out what evidence in this 

17 deposition is not already in evidence through a 

18 number of other witnesses 

19 MR PRICHARD First of all, Your Honor, 

20 if 1 might respond to that, this is the First 1 

21 have heard there were objections to the entire 

22 deposition despite the fact we have had numerous 

23 conversations about this deposition in the past 

24 week 

25 Mr Maxwell indicated that he had some 


Page 2803 

1 objections to portions of the deposition But this 

2 is kind of a blind attack But, regardless, I just 

3 happened to peruse through the very short 

4 deposition of this lady and she mentions, for 

5 example — and the portion we would like to read, 

6 that Mr Carter took Reader's Digest during the 

7 penod of tune that she lived with him. 

8 1 don’t think that's been established by 

9 anybody Mr Carter denies it His wife Mildred 

10 says since she’s known him, that’s true This 

11 lady, Wendy, covers basically the time penod of 

12 1973, in that area, throughout 1983 or late ’82, 

1 3 a tcn-ycar penod in which only she and Maijone, 

14 the deceased second wife of Mr Carter, resided 

15 with him here in Jacksonville and Ft Lauderdale, 

16 South Flonda and m Atlanta. 

17 So, I mean, I think she’s covcnng a time 

18 penod no one else has addressed. 1 think some of 

19 her testimony directly contradicts what Mr Carter 

20 is stating here And it’s clearly relevanL 

21 MR. MAXWELL well, Grady has testified 

22 that throughout the years he read Reader's Digest, 

23 doesn’t remember reading specific articles. Some 

24 articles he did recall He doesn't deny that he 

25 read Reader's Digest. It's really more of the same 
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1 stuff. She’s going to say that he told me 1 

2 shouldn't smoke and I told him he shouldn't smoke. 

3 He’s already testified he told his son 

4 he shouldn't smoke and other people told him he 

5 shouldn't smoke. 

6 THE COURT Other than the relevancy and 

7 cumulative argument, are there certain portions of 

8 the deposition that you — 

9 MR. MAXWELL No, Your Honor, there 

10 aren't I think it's just a waste of time 

11 MR PRICHARD Your Honor, if you need 

12 further argument, I would point out and be reminded 

13 that I think Mr. Carter testified at some point 

14 that his children warned him about smoking 

15 cigarettes This lady, Wendy, says she warned her 

16 father and there is some other — 

17 MR MAXWELL it’s the same thing 

18 MR PRICHARD It's our case 

19 MR MAXWELL All right 

20 THE COURT The objection is going to be 

21 overruled I'm going to allow the deposition to be 

22 read 1 15 

23 (The above proceedings were adjourned at 

24 12 10 p m ) 

25 (Change of reporters) 
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I 

Q General Figures 

i 

Q Well, statistically or otherwise, does it 

2 

A Yes 

2 

have something to do with it 7 

3 

Q Okay So do you agree, sir, that 

3 

A We know that there’s an association there. 

4 

cigarette smokers are at a nsk of death of 234 

4 

yes 

5 

percent over nonnonsmokers? 

5 

Q Okay. How about cancer of the pancreas 

6 

MR SHEFFLER objection. Your Honor Can 

6 

Almost double Does that occur in nature 7 

7 

I have a continuing objection to all these? 

7 

a I'm not as familiar with that. And I 

8 

THE COURT Yes, sir 

8 

don't know if they took into account some other 

9 

A 1 have no reason to disagree with the 

9 

factors in cancer of the pancreas That one I 

10 

data 

10 

couldn't answer 

11 

Q Okay Well, 1 guess that means you — did 

11 

Q How about cancer of the kidney Almost 

12 

you know this before you came into court today*? 

12 

three times above nonsmokers, do you know about 

13 

A Those exact numbers 7 

13 

that 7 

14 

Q Well, numbers like them. What were your 

14 

a Yes 

15 

numbers before you came in 7 

15 

Q Does that occur 7 

16 

A 1 didn't have a specific number, but those 

16 

A That's certainly a reasonable number 

17 

would be reasonable What I'm saying is, not having 

17 

q And cancer of the bladder, 286 percent 

18 

done the work, I can't say I agree to that number. 

18 

above nonsmokers Do you agree with that 7 

19 

but certainly the number appears reasonable 

19 

A Yes 

20 

Q And that means that 40 to 50 percent of 

20 

Q And cancers of the lung, 2236 percent 

21 

regular cigarette smokers die prematurely, you agree 

21 

above nonsmokers Do you agree with that 7 

22 

with that 7 

22 

A Yes 

23 

a Yes 

23 

Q Do you agree that 90 percent of all lung 

24 

Q Do you agree that cigarette smokers are at 

24 

cancers in the United States arc attributable to 

25 

risk of cancer of the esophagus of 760 percent 7 

25 

cigarette smoke 7 
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i 

a Yes 

1 

A By a nsk analysis, yes 

2 

Q Or thereabouts 7 

2 

Q Well, by whatever analysis you would 

3 

A Yes 

3 

perform How else would you do it 7 

4 

Q Almost seven times the nsk of nonsmokers 7 

4 

A Thai's all wc have right now because we 

5 

a Yes 

5 

don't know mechanism 

6 

Q Why is that 7 

6 

Q You don't - oh, when you say we, who is 

7 

MR SHEFFLER Objection, Your Honor If 

7 

we 7 

8 

he's asking him why that is reported, it’s a study 

8 

A Medical field 

9 

that’s not before him, how can he answer 7 It's 

9 

Q Are you speaking for every doctor in the 

10 

reported in a study and it's summarizing in a 

10 

tobacco research field now 7 

11 

table He's testified he hasn’t seen the table 

11 

MR SHEFFLER objection. Your Honor 

12 

Objection 

12 

THE COURT Sustained 

13 

MR WILNER Your Honor, we're just asking 

13 

q Are you speaking for anyone but yourself 7 

14 

him why he believes — if he believes that that 

14 

A I'm answenng for myself 

15 

occurs in nature 

15 

Q Okay We will discuss whether there's a 

16 

THE COURT If you know. Doctor, you can 

16 

mechanism in a minute, but 1 wanted to make sure you 

17 

answer the question 

17 

weren’t trying to represent you were speaking for 

18 

A 1 don't know the mechanism for that. 

18 

anybody else. Next slide 

19 

Q You don't know the mechanism, but you 

19 

MR. SHEFFLER. objection, move to strike 

20 

suspect that cigarette smokers die seven tunes as 

20 

MR WILNER 1 withdraw that I'm sony 

21 

fast from cancer of the esophagus, right? 

21 

That was a statement 

22 

a Right. 

22 

Q Have you seen this analysis of, which has 

23 

Q Do you suspect cigarette smoke might have 

23 

been marked into evidence, of the death rate from 

24 

something to do with it 7 

24 

cancer of the lung from 1930 to 1990? 

25 

A Certainly statistically, yes 

25 

MR. SHEFFLER. Again, Your Honor, we 
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1 object to showing the witness a single page of some l 

2 document without the establishing foundation, 2 

3 whether he's seen it, whether it's in his field of 3 

4 pathology or whatever 4 

5 MR WILN6R It's in evidence, Your Honor. 5 

6 THE COURT Overruled 6 

7 Q Have you seen literature — 7 

8 MR SHEFFLER Your Honor, may we approach 8 

9 the bench 9 

10 THE COURT Please do 10 

11 (Side-bar conference held outside the 11 

12 hearing of the jury) 12 

13 MR SHEFFLER Your Honor, I'd like to 13 

14 object to this document Even though it is m 14 

15 evidence, 1 don't think that makes it something that 15 

16 is any more able to be cross-examined on 16 

17 THE COURT Let me tell you the basis of n 

18 my ruling so it will be clear Your witness has 18 

19 offered an opinion that Mr Carter's — a medical 19 

20 opinion that Mr Carter's lung cancer was not caused 20 

2! by smoking, is that right? 21 

,22 MR SHEFFLER Right 22 

23 THE COURT is that a fair summary of what 23 

24 he said 9 24 


Page 2880 

(Side-bar conference concluded; 
proceedings resumed before the jury) 

Q Doctor, have you seen this slide before in 
any of your reading 9 

A 1 don't know if 1’vc seen that specific 
slide. I've seen slides of that type 

Q Does it show an epidemic of lung cancer 
between 1940 and 1990 7 

A You'd have to define epidemic Certainly 
there's an increase. 

Q 1 would have to define epidemic to you, 
sir, after looking at that 9 

A Yes, epidemic, you're getting into an 
epidemiologic term I'm not an epidemiologist, and 
there is a strict definition 

Q What caused this increase in lung cancer 9 
A I don't know what caused that increase 
Q Have no idea 9 
A Personally, no 

Q Personally Well, I didn't ask you 
personally Aren't you here as an expert 9 
a Yes 

Q Well, what's your expert opinion 9 Do you 
have one 9 


25 MR SHEFFLER I don't think he said it 25 A In the literature there have been 
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1 

was caused by smoking He said it wasn't associated 

l 

attributions to cigarette smoking 

2 

with those cancers that arc 

2 

0 Attributions 9 

3 

THE COURT Right This evidence bears on 

, 3 

A It's been attributed, attribution 

4 

whether or not lung cancer is caused by cigarette 

4 

Q The word attributed, docs that mean it was 

5 

smoking 1 think it's fair grounds for examination 

5 

caused by cigarette smoking 9 

6 

You can continue to object, and I have recorded for 

6 

A I can't use the word cause 

7 

the record a continuing objection 

7 

Q You can't 9 Why not 9 

8 

MR SHEFFLER All right. Your Honor I 

8 

A Because I don't know that it specifically 

9 

wasn't sure if that was for every one of these 

9 

caused it 

10 

exhibits or whether that was — 

10 

Q Okay Do you know of anything else 9 

11 

THE COURT So long as it's in evidence 

11 

A No, I don’t 

12 

and it deals with the question of causation. I'm 

12 

Q Okay Well, did people - were people 

13 

going to permit cross-examination on it 

13 

built the same in 1930 as they were in 1990 9 Did 

14 

MR SHEFFLER. Thank you. Your Honor. 

14 

they change their constitutions? Their genetics 9 

15 

Then, just so the record is clear, my objection will 

15 

MR SHEFFLER Objection to form. Your 

16 

be for all of the documents shown to the witness 

16 

Honor 

17 

that are outside his scope of pathology or which he 

17 

THE COURT Sustained 

18 

does not recognize as authority or which he has not 

18 

Q Are people the same in 1990 genetically as 

19 

seen before 

19 

they were in 1930? 

20 

THE COURT All right An objection will 

20 

A I would think more or less 

21 

remain unless stated otherwise - or the ruling will 

21 

Q Okay. So you don't relate this to any 

22 

remain unless I recognize the document is not into 

22 

kind of genetic change among people, do you? 

23 

evidence. Make sure that you bring that to my 

23 

A No. 

24 

attention 

24 

Q You don't think it's due to air pollution. 

25 

MR. SHEFFLER Thank you. Your Honor. 

25 

do you? 
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1 A As a sole factor, no. 

2 Q Certainly it would be true that even if 

3 cigarette smoking weren't the only cause, it's a 

4 substantia] contributing cause, now, isn’t it? 

5 A It is certainly a contributing factor, 

6 yes 

7 Q You just couldn't use the word "cause", 

8 you had to say "factor " Is there something wrong 

9 with the word "cause" 9 You don't like to use it for 
to some reason Why not 9 

1 ] A When I use "cause," it implies I know that 

12 that one thing did it, and that usually implies how 

13 We’ve seen this before in medicine where we have 

14 statistical associations and say, therefore this 

15 caused it Ulcers are caused by stress We know 

16 it's not 

17 Q So really you have — you make a 

18 distinction between a statistical association and a 

19 cause, right 9 

20 A Yes 

21 Q Okay So if we start with a statistical 

22 association — it's getting late in the day. I'm 

23 sorry -- association, it can be one of two 

24 possibilities It can be cither due to chance or it 

25 can be real, right 9 As far as a statistical 

Page 2884 

1 probability be demonstrated that it wouldn't have 

2 happened by chance within 90 percent probability, 

3 fair enough 9 

4 A A lot of literature I review wouldn't 

5 accept 05 

6 Q Okay, fine. Then they use 01 

7 A Yes 

8 Q Okay. Which means 99 percent wouldn't be 

9 due — it would have to be 99 percent, 99 percent or 

10 only one chance out of 99 would it occur by chance, 

11 right 9 

12 A One chance out of a hundred 

13 Q One chance out of a hundred it would occur 

14 by chance And that would be, if it met that 

15 standard, it would be considered statistically 

16 significant, right 9 

17 A Yes 

18 Q Now, let me show you this Have you ever 

19 seen this chart 9 This is marked in evidence It’s 

20 a chart of death rates for cancer of the lung It 

21 was done a long time ago, back in 1954 by Hammond 

22 and Horn, the first American Cancer Society study 

23 You know about that 9 

24 a I've not seen that specific chart 

25 Q You've seen similar charts, haven't you 9 

Page 2883 

J association, right 9 

2 MR SHEFFLER Your Honor, had this 

3 witness been qualified — I object because of lack 

4 of foundation 1 don’t think the witness has been 

5 qualified, tendered or offered as an epidemiologist 

6 or statistician 

7 THE COURT if he can answer the question, 

8 he should If he can't, he should say so 

9 Q We find a statistical associanon What 

10 then do we ask about it 9 Is it by chanoc that this 

11 happened or ts it a real — is it a statistically 

12 significant association, right 9 

13 A However, statistical significance is a 

14 mathematical term, and it’s often misused It can 

15 also be a spuriously, quote, statistically 

16 significant association. 

17 Q Okay So — and when statistical 

18 associations are given, they're usually given in 

19 terms of the probability or the P factor of whether 

20 that association would be due by chance — would 

21 have occurred by chance, right? 

22 A Within a certain percentage of error. 

23 Q Right And usually what people use is P 

24 less than .05, which says that the standard 

25 statistical test in the medical sciences is that the 

Page 2885 

1 A Yes 

2 Q All nght Now, what is the probability 

3 that this relationship between never smokers, four 

4 out of 32,000, and heavy smokers, 22 out of 33,100, 

5 would occur by chance 9 

6 A Are you asking me lo do the mathematics 9 

7 Q First, can you tell me, that's a 

8 statistically significant association, isn't it 9 

9 a Yes 

10 Q In fact, have you looked at the papers 

11 that produced that and seen what the actual test of 

12 significance is 9 You haven't 9 

13 A I have not looked at those data 

14 Q All nght Would it suipnsc you to know 

15 then that the — that that result would not be 

16 expected by chance by one in a billion, would that 

17 be — one in a billion you would get that result by 

18 chance 9 Does that sound reasonable to you 9 

19 MR SHEFFLER, Objection, Your Honor. He 

20 just said he hasn't done the math, he hasn't seen 

21 the study, so how does he know 9 This is just 

22 testimony by Mr. Wilner of a witness who's a 

23 pathologist, offered for pathology He's not here 

24 for epidemiology. We've had this 

25 MR. WILNER. Your Honor, he's given an 
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] opinion on cause, and I want to examine his 

2 credibility on that issue 

3 THE COURT If you know the answer to the 

4 question. Doctor, you can answer the question 

5 A I'm not a statistician, Mr Wilner 

6 Q Do you have a feel though for how 

7 significant that relationship is 7 

8 MR SHEFFLEK objection. Your Honor 

9 This is — 

10 THE COURT Sustained 

1 1 Q Doctor, do you dispute the figure that I 

12 suggest to you of one m a billion? 

13 A I can’t dispute it or agree with it 

14 Q All right Now, if we have a valid 

15 statistical or a statistically significant 

16 association, you say, well, wait a minute That's 

1 7 not enough to prove causation, right 9 

18 A That's right 

19 Q Okay So what are the three possibilities 

20 that occur when you have a valid statistical 

2! association 9 Let's say you have A and B, lung 

22 cancer and smoking, valid statistical association 

23 How do we — do you know the three possibilities 

24 that we could possibly explain those by 9 

25 A I'm not sure 1 understand your question 

Page 2888 

1 cancer, is it biologically plausible? 

2 A In some lung cancers 

3 Q Okay Well, we'll get to your peripheral 

4 cancers m a minute Let me fast-forward you for a 

5 minute You think that peripheral lung cancers, you 

6 say none of them are due to cigarette smoking? 

7 A I'm saying that in a given case I can't 

8 tell you if it is or isn't because of the number in 

9 nonsmokers 

10 Q So let me get this straight You’re not 

11 saying that Mr Carter's cancer is not due to 

12 smoking You're saying you can't say 9 

13 A That’s correct 

14 Q All right 

15 Q And the reason that you can't say is 

16 because — well, I'll ask you that in a minute. Let 

17 me write it down You can't say Could be or maybe 

18 not, right 9 

19 A That's right 

20 Q More likely one way than the other 9 

21 A No, I really can't say 

22 Q Just completely balanced on the edge? 

23 A In a case of peripheral adenocarcinoma in 

24 a given case, 1 can't tell you 

25 Q Well, let me ask you this. If Mr Carter 

Page 2887 

Page 2889 

1 Q Okay Let me suggest tlicm to you One 

l had never smoked, then would you be able to say 9 

2 would be A causes B causes lung cancer — cigarette 

2 A If he had never smoked 9 

3 smoking causes lung cancer Two would be lung 

3 Q Yes 

4 cancer causes cigarettes That's not right, right 9 

4 A I couldn't say what caused it 

5 A Right 

5 Q Right 

6 Q And C would be, or three would be both A 

6 A If you said to me did cigarette smoke 

7 and B are caused by some other factor, C, which is 

7 cause it, so obviously — 

8 causing them both, and they're like acting in 

8 Q Obviously not 

9 parallel Like parallel worlds 

9 A Right 

10 Now, you've heard those three explanations 

10 Q Okay So then if I told you that he 

11 for discussing what the significance is of when you 

11 smoked five cigarettes in his life, would you be 

12 have a statistical association, right 9 

12 able to say? 

13 A Yes 

13 A I would say that it's more likely than not 

14 Q Okay Now, have you explored these three 

14 that that is not a factor 

15 hypotheses to determine which one is the most 

15 Q So you're acknowledging that the cigarette 

16 likely 9 

16 smoking is making a difference here, right 9 

17 a Most likely would be, of course, number 

17 A Yes. 

18 one, but we're talking again a statistical argument 

18 Q All right All right So there's some 

19 Q We're talking about number one, is that 

19 effect here. You're just not — so let's go on. 

20 that what you said 9 

20 Now instead of five cigarettes, let’s say 25,000 

21 a Yes. 

21 cigarettes. That’s a bigger effect, right? 

22 Q Which is A causes B? 

22 A Right 

23 A Yes 

23 Q Okay. So now how much — how would the 

24 Q Now, in addition, is the relationship of A 

24 odds go with 25,000 cigarettes? 

25 to B of cancer — of cigarette smoking to lung 

25 A Takes me to 1 don't know 
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1 Q And then how about 50,000 cigarettes? 

2 A I still don't know. 

3 Q Well, if you keep getting more and more 

4 carcinogens from the cigarettes, doesn't that have 

5 an effect on your thinking 9 

6 A Not with regard to this type of tumor 

7 Q And we'll discuss that, because that's an 

8 interesting area. We'll discuss it. 

9 All right. So let me get this straight. 

10 No matter how much — and it's not just Mr Carter 

11 It's no matter how much, one, a person smokes, a 

12 person presenting with peripheral adenocarcinoma, 

13 you can't say whether it's caused by cigarette 

1 4 smoke? 

15 A That’s correct 

16 Q Nobody in the world 7 

17 a I can't speak for anybody in the world. 

18 Q Well, no other patient, no other possible 

19 patient 7 Nobody else 7 Withdraw 1 wasn't clear, 

20 I'm sorry 

21 A Okay 

22 Q Okay So one of the reasons that you 

23 think that you are reluctant to say lhal peripheral 

24 adenocarcinomas, or you don't know whether 

25 peripheral adenocarcinomas are caused by cigarette 

Page 2892 

1 had begun to get a Little cancer in situ, correct? 

2 A Correct 

3 Q That's what you call the Auerbach model, 

4 nght 7 

5 a Yes 

6 Q Now, looking at this just for a second — 

7 when did Auerbach First publish 7 

8 A His first paper? 

9 Q Sure 

10 A 1 don't recall the date on his first 

11 paper 1 recall papers as far back as the'60s, I 

12 believe 

13 Q You recall the paper published m 

14 January 17, 1957, "Changes in the Bronchial 

15 Epithelium in Relation to Smoking and Cancel of the 

16 Lung" 7 

17 a I'd have to see the first page 

18 Q Certainly 7 

19 A Yes 

20 Q You remember that one 7 

21 A Yes 

22 Q That was accepted in the medical 

23 literature at the time as demonstrating a pathologic 

24 correlation between cigarette smoking and disease, 

25 nght 7 

Page 2891 

Page 2893 

i smoking is because you don't know the mechanism that 

l MR SHEFFLER Objection to the form. 

2 might apply, right 7 

2 Your Honor, and also objection for lack of 

3 A That's right 

3 foundation He hasn't explored with this witness 

4 Q And the reason you don’t is because you've 

4 what he knew about the medical literature or 

5 read or you've seen in the literature that there is 

5 community at that time 

6 something called the Auerbach model, nght? 

6 THE COURT Overruled 

7 A That's nght 

7 Q Doctor 

8 Q And that’s where smoke impinges upon these 

8 A Can you have the question repeated. 

9 large ciliated airways and causes prcncoplastic 

9 please 

10 changes, nght 7 

10 Q 1 hope 1 have this many questions left ui 

11 A That's nght. 

11 me today I'm sorry I liked the way I asked it 

12 Q And the preneoplasdc changes we've 

12 the first time, but I'm going to try to ask it 

13 previously marked in evidence are some — and these 

13 again Sorry 

14 arc lousy copies but at least they're things we've 

14 Doctor, wasn’t that a paper that was 

15 both seen in this case This is — in fact, it's 

15 extremely important in revealing a pathologic 

16 actually Ochsner's work from 1955, but 1 believe it 

16 connection between cigarette smoking and diseases of 

17 was repeated by Auerbach a little bit later. And 

17 the lung 7 

18 this looks — it's a lousy picture but it looks like 

18 A Yes 

19 a lung section with some normal cilia, nght 7 

19 Q And didn't Auerbach demonstrate a step- 

20 A Right 

20 wise progression to cancer in that paper? 

21 Q And then coming along, we've got moderate 

21 A Yes 

22 smokers had this, in this particular senes, had 

22 Q And wasn't that accepted by the general 

23 their cilia in this section flattened, nght? 

23 medical literature m 1957 7 

24 A Okay 

24 MR. SHEFFLER Objection, Your Honor. 

25 Q You've seen that. And then heavy smokers 

25 A 1 can't tell you I was not practicing in 
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1 

1957 

l 

A Yes 

2 

Q Fair enough But you've looked at that 

2 

Q Now, see how the cilia is flattened here 

3 

paper, and it’s an important and a well-done paper. 

3 

or missing and there's a cancer in situ; you see 

4 

right 7 

4 

that 7 

5 

A Yes 

5 

A Yes 

6 

Q Do you know the reaction of The American 

6 

Q Did cigarette smoke cause those changes? 

7 

Tobbaco Company in 1957 to the publication of that 

7 

a Yes 

8 

paper 7 

8 

Q Okay So you accept the validity of the 

9 

MR SHEFFLER objection, Your Honor 

9 

Auerbach model that cigarette smoke causes changes 

10 

THE COURT Sustained 

10 

m the large airways which damage cilia which then 

11 

Q Have you ever discussed with Brown and 

n 

go on to form cancer in situ and later invasive 

12 

Williamson Tobacco Company their view of this, what 

12 

carcinoma 7 

13 

you called the Auerbach model, whether they've ever 

13 

A I would say that certainly they are a 

14 

accepted it publicly 7 

14 

factor in causing it, since we don't see it in every 

15 

MR SHEFFLER Objection 

15 

individual 

16 

THE COURT Overruled 

16 

Q Right And just to make sure we 

17 

A No 

17 

understand each other, although this section of lung 

18 

Q You haven't 7 

18 

in this patient was denuded of cilia, this does not 

19 

A About whether they've accepted this 

19 

state that every part of this patient's lung was 

20 

publicly, no 

20 

denuded of cilia, right 7 

21 

Q Have they asked you for any advice about 

21 

A Right 

22 

whether or not they should publicly take a position 

22 

Q In fact, there may be patches which are 

23 

that cigarette smoking causes disease 7 

23 

denuded and other patches which are okay, right 7 

24 

MR SHEFFLER Objection, Your Honor 

24 

A Right 

25 

THE COURT Overruled 

25 

Q Now, you have noi looked pathologically 


Page 2895 
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1 

A No 

1 

through Grady Carter's entire lung system to know 

2 

Q Have they 7 

2 

whether he has patches like this or not, right 7 

3 

A No 

3 

A Right 

4 

Q Well, if they did ask you, what advice 

4 

Q So he might, right 7 

5 

would you give them 7 Should they publicly admit 

5 

a It's possible 

6 

that cigarette smoking causes disease 7 

6 

Q Now, you have, 1 think, expressed that 

7 

A I wouldn't give them any advise I've 

7 

although you accept this model, the Auerbach model 

8 

been asked to look at pathology, and that's what 1 

8 

of lung cancer causation by cigarette smoking — 

9 

did 

9 

well, strike that 

10 

Q What if they called you in and they 

10 

I've just asked that So I'11 ask another 

11 

asked 7 What would you say 7 

11 

one What types of lung cancer are caused by 

12 

MR SHEFFLER Objection, Your Honor 

12 

cigarette smoking through this model 7 

13 

THE COURT Sustained. 

13 

A These changes are seen in the central 

14 

Q You wouldn't give them advice 7 

14 

tumors, particularly squamous cell, and we see 

15 

MR SHEFFLER Objection, Your Honor. 

15 

similar changes in patients with small cell 

16 

THE COURT Mr Wilner, let's move on to 

16 

Q Well, 1 asked you about those before, so 

17 

another area. 

17 

now you are willing to accept that cigarette smoking 

18 

MR. WILNER Withdrawn, Your Honor 

18 

causes squamous cell and small cell carcinoma? 

19 

Q Now, a couple more things with this. 

19 

A In some patients 

20 

Looking at this, at these stepwise progressions to 

20 

Q In some patients Doctor, I want to ask 

21 

cancer that Dr. Auerbach found, he used lots of 

21 

you - just a second here. Bear with me. One 

22 

subjects, right 7 

22 

second. I'll ask somebody to find it Hang on. 

23 

A Yes. 

23 

I'll go on to something else while I come 

24 

Q Sectioned their lungs It was a large 

24 

back to that And you are comfortable with this 

25 

study from a VA hospital, right 7 

25 

because you see a model where you can see how the 
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] smoke damages the epithelium and makes — and gets 

2 the cells to change, and then the next step, it 

3 causes a local cancer, and the next step, the cancer 

4 invades, right 9 

5 A Correct 

6 Q And you've also seen, I think, haven't 

7 you, how the condensate from cigarette tar — I'm 

8 sorry if I was blocking — the condensate from 

9 cigarette tar has been used in painting mouse skin 

10 and inducing cancer on that, right 9 

11 A I have read about it I’ve not read those 

12 studies m detail 

13 Q And do those studies show the same kind of 

14 premahgnant changes in squamous cell carcinoma that 

15 this Auerbach model does 9 

16 A I don't know 

17 Q But it wouldn't surprise you 9 

18 A I can't say All I can say is I don't 

19 know 

20 Q If you were to paint — well, strike that 

21 Now, as I understand your testimony then, 

22 the — let's go — tins is for what you call 

23 central Now, shouldn't I include -- what about 

24 adenocarcinoma? You said some of them were central 

25 and some peripheral 9 

Page 2900 

1 we were talking about adenocarcinomas you said, yes, 

2 that literature that said that they were related to 

3 smoking, that was just talking about the central 

4 variety 9 

5 A Right 

6 Q And then I said, well, why were you 

7 worried about the peripheral, and you said you 

8 didn't know the mechanism 9 

9 a Right. 

10 Q But now it turns out you don't know the 

11 mechanism for the central cither, right 9 

12 A I'm saying that I don't know how directly 

13 this model leads to the central adenocarcinoma. 

14 Q I asked you do you know the mechanism for 

15 the central 

16 A No, I don't 

17 Q I’m confused Why is it you say then that 

18 central adenocarcinomas are due to cigarette smoking 

19 where peripheral adenocarcinomas are not when you 

20 don't know the mechanism for either one 9 

21 A I never said they were due to it 1 said 

22 they were associated with it 

23 Q All nght, fine You use your words of 

24 association Whatever this means, due to, 

25 associated, related to, whatever you want to call 

Page 2899 

Page 2901 

i a Yes 

1 it, happens as a result of, no question — I'm going 

2 Q But most of them arc peripheral, right 9 

2 to try again 

3 A According to some authors 

3 I thought that we had understood each 

4 Q So where do — does this model apply to 

4 other earlier You agree that most adenocarcinomas 

5 adenocarcinomas either 9 Or does it apply to 

5 occur in smokers, right? 

6 adenocarcinoma 9 

6 A Yes. 

7 A To centra] adenocarcinoma 9 

7 Q By far, nght 9 

8 Q I don't know Docs it 9 

8 A Yes 

9 A Well, the model doesn't deal with 

9 Q And you said before that, well, of those. 

10 peripheral adenocarcinoma 

10 the only ones that are really due to smoking that 

11 Q Well, I know that I know what you're 

11 you're sure of are the centrals And these 

12 going to say about that We're going to talk about 

12 penpherals over here, well, you don't know about 

13 that, but I asked you about the central 

13 those. We'll put a question mark on those And the 

14 a No, you didn't. You said adenocarcinoma 

14 centrals, yes, you're sure of that, nght 9 

15 I said do you mean central, and you said — 

15 a You said due to, and again I'm saying 

16 Q I'm sorry It didn't come out nght, so 

16 they're strongly associated with it 

17 let me start again ] didn't mean to mislead you. 

17 Q Okay And what about the penpherals? 

18 Maybe 1 didn't ask a good question. I know it's 

18 Arc they strongly associated with it 9 

19 getting late. 

19 A No. 

20 Does this model predict that smoking 

20 Q That's why I'm going back. The centrals 

21 causes central adenocarcinoma 9 

21 are strongly associated, to use your words, nght? 

22 a I don’t know 

22 a Yes. 

23 Q You don't know 9 

23 Q And I said, well, why are you worried 

24 A I don't know with certainty, no 

24 about the penpherals? You said because you didn't 

25 Q Well, wait a minute I thought that when 

25 know the mechanism, nght? 
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1 A No, that's not what your question was when 

2 you said — I don't understand what you mean when 

3 you say why arc you worried about the peripheral 

4 That doesn't 

5 Q I was trying to ask, I guess, too many 

6 questions at once So I will go back and we’ll do 

7 it a little bit slower, but we will be done We 

8 will be done 

9 Do you know the mechanism — do you know 

10 the mechanism by which peripheral adenocarcinoma may 

11 be caused by cigarette smoking 9 

12 A Peripheral 7 

13 Q Yes 

14 A No 

15 Q Do you know the mechanism by which central 

16 adenocarcinoma may be caused by cigarette smoking 9 

17 A No 

18 Q Do you accept that central adeno— 

19 central adenocarcinoma is associated with cigarette 

20 smoking 9 

21 A Yes 

22 Q And yet you don't accept or you’re noi 

23 sure of whether peripheral adenocarcinoma is related 

24 to cigarette smoking, nghi 9 

25 A According to the literature, wc don't have 

Page 2904 

1 majority of lung cancers: Epidermoid or squamous, 

2 adenocarcinoma, small cell, which is also called oat 

3 cell, and large cell. That we agree on, right? 

4 A Yes 

5 Q There are differences in the frequency 

6 distribution of the different types of cancers in 

7 males and females and in smokers and nonsmokers 

8 We've seen that from our earlier chart, haven't we 9 

9 A Yes. 

10 Q Epidermoid carcinoma, which is also 

11 squamous, right 9 

12 A Yes, same thing. 

i 3 Q Was the most common histologic type of 

14 lung cancer in the male smokers, while 

15 adenocarcinoma was the most common in the female 

16 smoker and the nonsmokers of both sexes in a study 

17 recently published in Mayo Clinic Recent means 

18 1982 in here And 1 didn't have a question on that 

19 Other centers have reported similar data, 

20 although the proportions by histologic type — 

21 that's cell type, right 9 Histologic type 9 

22 a Yes 

23 Q — vary with the pathologic criterion 

24 used, the population, the geographic location and 

25 other factors Here's - 1 had to read that just to 

Page 2903 

Page 2905 

1 that association 

I get to where 1 was going I'm sorry Here's where 

2 Q Wc, being again, you 9 

2 1 want to ask you whether you're aware, first. 

3 A Or what is reported, for example, in 

3 whether this has been written, not just in the 

4 Auerbach's articles, looking at that subject 

4 Surgeon General's report but in any of the 

5 pathologically in large numbers of patients 

5 literature you've read So let me get it straight 

6 Q Auerbach is what you would cite 9 

6 Earlier epidemiologic suggested that 

7 A Yes 

7 cigarette smoking — smokers were more likely to 

8 Q Anything else 9 

8 develop squamous cell, large cell and small cell 

9 A As a pathology-based study 9 

9 carcinoma than other types This view has been 

10 Q No, whatever — whatever you would use to 

10 supported by some investigators and disputed by 

11 be an expert and come into this court to give an 

11 others. 

12 opinion Produce it Tell me what you're relying 

12 More recent investigations indicate that 

13 on 

13 all four major histologic types of lung cancer, 

14 A I'm relying on Auerbach. 

14 including adenocarcinoma which appears to be 

15 Q That's it 9 

15 increasing in recent years, are related to cigarette 

16 A Offhand, yes 

16 smoking in both males and females 

17 Q Okay Well, certainly, Doctor, nobody 

17 Did you know that the Surgeon General had 

18 here wants to be offhand- I mean, we want you to 

18 concluded that after an exhaustive review of the 

19 have studied this and to have produced the best 

19 literature? 

20 opinion you possibly can 

20 A As 1 said. I've not read the Surgeon 

21 A I've read it in other sources 1 can't 

21 General's reports. 

22 give you a citation 

22 Q Have you seen the Surgeon General's report 

23 Q Okay Do you recognize that this 1982 

23 cited in other literature 9 

24 Surgeon General's report on page 28 states as 

24 A We're just dealing with the same 

25 follows - or 27 - four cell types constitute the 

25 statistics we've mentioned 
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1 Q Is that a yes'? 

2 A Yes 

3 Q Okay And don't you have any reason to 

4 doubt that 7 

5 a 1 have no reason to doubt the statistics 

6 Q Okay So now we’re talking about — let's 

7 address then whether or not there is a mechanism 

8 that you're aware of for the causation of peripheral 

9 adenocarcinoma by cigarette smoke, okay 7 

LO A Okay 

11 Q First, you arc not contending, as I 

12 understand it, that smoke does not reach the 

13 periphery of the lung, you never said that 7 

14 A NO 

15 Q So smoke and whatever is bom in smoke 

16 will impact if the particles are small enough into 

17 all areas of the lung, right 7 

18 a Yes 

19 Q Okay So you’re not saying that the 

20 carcinogens, if there are any, don’t get out there 

21 by that way — at least by direct impact, right 7 

22 A Right 

23 Q What you're saying is, you don't see how 

24 the cilia get affected and cause these kinds of 

25 changes that Auerbach described, right 7 


Page 2907 

1 A It's not that the cilia are affected 

2 causing that change The basal cells are affected 

3 Q Okay, the basal cells Whatever happens 

4 here Out in the periphery there are different kmd 

5 of cells, right 7 

6 A That's correct 

7 Q So how do they react to these carcinogens 

8 that come slinging out there in cigarette smoke 7 

9 A Different cells are going to react to 

10 different chemicals in different ways 

11 Q So if these cells react this way, how do 

12 the cells m the periphery react? 

13 A We don’t know We don't see a change in 

14 those cells in smokers versus nonsmokers 

15 Q Well, you sec them turning into cancer, 

16 don't you 7 

17 A We see them turning into cancer in 

1 8 nonsmokers 

19 Q Not many Didn’t we establish that 7 

20 MR SHEFFLER objection. Your Honor. 1 

21 think — I’m not sure what the question is directed 

22 to, but if it's directed to peripheral cancer, I 

23 don't remember anything establishing peripheral 

24 cancer in nonsmokers and smokers in Mr Wilner's 

25 vigorous and lengthy cross 
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MR WTLNER Your Honor, this is a 
speaking objection during cross to interrupt me. 
the COURT objection overruled. 

Q Okay Let me go back because I must have 
missed something here You said that you don't see 
this change in — way out here in the periphery 
Well, you got different cells involved, right 7 

A That's right 

Q You wouldn't necessarily expect to see the 
same type picture, nght 7 

A Right 

Q So whatever you see out here, what you're 
saying is, well, we don't sec these sieps All we 
see is the cancer, nght 7 

A In some patients 

Q In some patients, of course And — okay 
So let's try again Do you agree that the lung is 
nchly supplied with blood 7 

A Yes 

Q Do you understand that carcinogens in 
cigarette smoke enter the bloodstream 7 

A 1 don't know 

Q Okay Well, let me show you some 
literature on the subject We're going to look at 
the Wynder article again You have a copy, 1 


Page 2909 

believe 

MR WTLNER May I, Your Honor 7 
THE COURT Yes, sir 

Q Now, do you know who Ernst Wynder is 7 

A No, I don't 

Q You've never heard of Dr Wynder 7 I want 
to make sure 

A I don't recall the name 

Q Okay If I told you that he published the 
First paper in 1950 — or not the First paper on 
smoking and disease, but the modem epidemiologic 
paper m 1950 that caused all sorts of reaction in 
the medical community, arc you - docs that ring a 
bell 7 

A No, but I was not reading the literature 
in 1950. 

Q You weren't reading the literature in 
1950, but those papers are still around though, 
aren't they 7 

A They are, but as I said, I'm not an 
epidemiologist I'd have no reason to go back and 
read 1950 epidemiology papers 

Q Did you know that Wynder and Graham were 
the ones in 1953 that did the First mouse-painting 
experiment that proved that condensate from Lucky 
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1 Strike cigarettes caused cancer on the backs of 

2 mice? 

3 MR. sheffler Your Honor, he testified he 

4 doesn't know who Mr Wynder is 

5 THE COURT Sustained. 

6 Q Doctor, you said you didn't know the 

7 epidemiologic literature Did 1 understand you that 

8 you did not review either the pathologic literature 

9 on the history of cigarette smoking and disease 

1 0 other than the Auerbach senes? 

11 A I've not read the pathologic literature on 

12 mouse painting, no 

13 Q Okay So let me see if wc can understand 

14 each other, Doctor And I wonder, Ginnie, if you 

15 could find this overhead again from this paper 

16 MR SHEFFLER Can we see what you're 

17 going to show him? 

18 MR wilner i’ll show you This will be 

19 over soon. Doctor We will be done 

20 MR SHEFFLER Your Honor, I object to 

21 using this document The witness hasn't said he's 

22 seen it 

23 THE COURT Mr Wilner, is this line of 

24 questioning for purposes of establishing for the 

25 doctor's consideration the carcinogens m the 


Page 2911 

1 bloodstream? 

2 MR WILNER Yes, Your Honor 

3 THE COURT Assume that fact. Doctor, if 

4 you would, okay? 

5 THE WITNESS I’m more than willing to 

6 THE COURT Now let’s move on, Mr. Wilner 

7 MR WILNER Your Honor, it’s not just 

8 that carcinogens entered the bloodstream, if I 

9 might It is an analysis that shows that a 

10 different carcinogen is involved in this process 

11 from in this process, and that the carcinogen ] 

12 involved m this process is organ specific That's i 

13 what I'd like to demonstrate i 

M MR SHEFFLER Your Honor, can we approach I 

1 5 the bench? 1 

16 THE COURT Certainly 1 

17 (Side-bar conference held outside the ] 

18 hearing of the jury) 1 

19 MR. SHEFFLER. Your Honor, you wanted me 1 

20 to alert you whenever we got into a document that 

21 the witness didn't see before. This hasn't been 

22 authenticated by him, which is outside of his area 

23 of expertise, and which is not in evidence Wc have 

24 come to that document 

25 This document is not in evidence. The 
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witness does not recognize the authors. He does not 
recognize the document, and he hasn't shown that he 
thinks it's authentic and authoritative, and it's 
outside of his area of expertise 

MR WILNER And, Your Honor, 
authontativeness once established by any witness — 

THE COURT First of all, is this document 
in evidence? 

MR SHEFFLER. NO 

MR WILNER. It's a learned study — 

MR PRICHARD It’s up on the board right 

now 

MR WILNER Excuse me 
MR PRICHARD I’m sorry I'm just 
pointing it out 

MR WTLNER r can't follow you Ginnie, , 

would you please take that off Thank you 

MR PRICHARD I'm sony 1 didn't mean 
to interrupt you. 

MR WILNER I'm getting tired 
THE COURT It’s been used in 
cross-ex animation 

MR WILNER Absolutely And it was — 
and the last witness came up here and said, yes, he 
knew all about it, he read it, and he accepted it as 
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authoritative 

MR SHEFFLER He didn't Excuse me 
Number one, he didn't read it Number two, he 
didn't accept it as authoritative Number three, he 
recognized it as a working hypothesis 

MR WILNER Well, that's argument 
MR SHEFFLER That is argument, but if 
we're going to talk about what the first witness 
said, that's what he said He said it was a working 
hypothesis He didn't recognize it as an authority, 
and he didn't ever see the documents before And 
Mr Wilner showed it over objection at that tune 
I think this is going far afield He's 
already examined on this document with another 
witness The other witness, at least arguably it 
was within his field of expertise We're talking 
about a pathologist. Your Honor This guy is here 
to talk about pathology, not talk about — 

MR. WILNER. Your Honor, He gives — 

MR SHEFFLER. Excuse me 
MR WILNER. I’m sorry 
THE COURT Tell me what facts - I 
understand your line of cross-examination, by the 
way, now that you’ve pointed out the difference in 
the carcinogens 


ACCURATE REPORTING SERVICE OF JACKSONVILLE, INC. 


Page 2910 - Page 2913 






VOL. X, 8/2/96, trial 


Carter v. B & W 


Page 2914 

1 MR. WILNER That's right 

2 THE COURT But let me ask you this. 

3 Aren't those facts all in evidence through 

4 Dr. Feingold 9 

5 MR WILNER But, Your Honor, his 

6 credibility and acceptance of this theory are not — 

7 is critical I cannot let him go unexammed on this 

8 issue If he comes in and gives an opinion to the 

9 jury off the top of his head, I don’t think it’s 

10 related and it's because of his ignorance of the 

11 theory. I'm entitled, I believe. Your Honor, with 

12 all due respect, to point out in front of him that 

13 theory 

14 THE COURT I'm not aiguing with your 

15 entitlement to do that — 

16 MR WILNER 1 would never argue with Your 

17 Honor 

18 THE COURT But I am suggesting to you is 

19 that to use it through a document that's not in 

20 evidence, that he has not been previously provided, 

21 that is outside of the course of his expertise is 

22 not fair 

23 And as a suggestion, and I tried to lead 

24 you there by asking you to have him assume a fact — 

25 MR WILNER Yes, you did 1 understand 
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1 establish foundation You can attempt to establish 

2 foundation If you can't, you're going to need to 

3 rede vise another strategy other than have him 

4 examine this article 

5 MR WILNER. Yes, Your Honor 

6 (Side-bar conference concluded, 

7 proceedings resumed before the jury) 

8 Q Before 1 discuss this, let me ask you a 

9 few other questions Do you agree that cigarette 

10 smoke contains carcinogens 7 

11 A Yes 

12 Q What are carcinogens 9 

13 A Agents that may cause cancer 

14 Q Cause cancer Have you looked at the 

15 tables of carcinogens that have been produced by 

16 various authors discussing the different kinds of 

17 carcinogens 9 

18 A No, I'm not a cliemist It wouldn't do me 

19 any good to see exactly what carcinogens are there 

20 Q Well, might the carcinogens be involved in 

21 the mechanism 9 

22 a Yes, but knowing the name of the specific 

23 one or a chemical structure doesn’t help me 

24 Q Well, the chemical structure might, but 

25 wouldn't you want to know what researchers have 
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1 the court l think it's already been 

2 established in the record as evidence 1 think it 

3 is unfair to have him look at this document that he 

4 has never seen It’s outside the scope of his 

5 expertise and is not in evidence 

6 MR wilner Your Honor, 1 know it's late 

7 But 1 would then wish to lay the predicate with him 

8 if 1 can because 1 — 

9 THE COURT With regard to his knowledge 

10 of ihts 9 

11 MR WILNER Absolutely. With the 

12 theories Now, it's easy for counsel to say what's 

13 inside and outside of his expertise, but remember 

14 when you come in here and you say smoking causes 

15 this, you trigger a lot of possible arguments. Now, 

16 he said the reason that he didn’t think it was due 

17 is because of the mechanism 

18 MR SHEFFLER NO, Sir. 

19 MR WILNER The mechanism is the key — 

20 well. I'll establish that again, because that's what 

21 he said. 

22 THE COURT Now, I do recall that being 

23 his testimony and his reliance on the Auerbach — 

24 MR WILNER This is mechanism. 

25 THE COURT - mechanism. You can 
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1 found about the different kinds of actions about the 

2 different kinds of carcinogens 9 

3 A That would be of interest in the 

4 mechanism. 

5 Q Okay So let me ask you then first, are 

6 you aware of not every chemical name, but the broad 

7 categories of carcinogens that have been found in 

8 cigarette smoke 9 

9 A Yes 

10 Q And as we hunt for the slide, how do you 

11 define those — what are the broad categories? 

12 A The primary ones are the pahs, the poly- 

13 aromatic hydrocarbons 

14 Q Okay, PAH What else 9 

15 A I believe there's mtrosamines present. 

16 Q The nitrosanunes, right, which arc also 

17 known as the tobacco specific nitrosanunes, right 9 

18 A 1 just know they're nitrosanunes 

19 Q Okay. And then there arc others, okay? 

20 A Right 

21 Q Are you reading — you're reading from 

22 which document then? 

23 A No, I was just taking a quick glance at 

24 the one you handed me 

25 Q No, I was just curious, that's all. Which 
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] one was that? Was that the Wynder paper 7 

2 A Wynder 

3 Q Okay, fine Now, it would be — now, I 

4 guess — you have read, have you not, how the poly- 

5 aromatic hydrocarbons, which include benzopyrene; 

6 you remember that one 7 

7 A Yes 

8 Q Benzo(a) pyrene 7 

9 A Rjght 

10 Q Okay, thank you Do you recognize this as 

11 a chart showing confirmed carcinogens m tobacco 

12 smoke 7 Can you read it 7 

13 A 1 can't read the names 

14 Q I'll have to get — dig that out Well, 

15 let me help with you it, because I think we can — 

16 MR SHEFFLER Your Honor, again I object 

17 1 don't know what this is from, but it certainly 

18 hasn't been established that the witness has ever 

19 seen it before, relies upon it, or it's m his field 

20 of expertise 

21 MR wilner The last witness used exactly 

22 this chart. Your Honor 

23 THE COURT You can ask the doctor whether 

24 he recognizes the scientific substances identified 

25 there. 
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1 Q All right Doctor, I'll help with the 

2 reading because 1 know it's getting late Under the 

3 type, wc have here the aromatic hydrocarbons and 

4 some monocyclic, dychc, and polycyclic So that 

5 would include the PAH, polychc aromatic 

6 hydrocarbons, nghf’ 

7 A Correct 

8 Q And in here arc all the — are benzene and 

9 the various benzo-denvatives and benzo(a)pyrene 

10 And you've heard of that one, right 7 

11 A Yes 

12 Q And that was the first — really one of 

13 the first carcinogens identified in cigarette smoke; 

14 wasn’t it 7 

15 A Yes 

16 Q And then down we have the aldehyde, and 

17 down here are the nitrogen compounds and the 

18 N-mtroso compounds, do you see that 7 

19 A Yes 

20 Q Are you familiar with a carcinogen called 

21 NNK? 

22 A No, l‘m not. 

23 Q Are you familiar with a carcinogen called 

24 NNN, N*mtrosonomicotinc 7 

25 A No 
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1 Q You recognize though that those are 

2 nitrosamines 7 

3 A Yes, I'm familiar with the class 

4 Q Now, have you read any literature on how 

5 the pahs, these — this class up here, the first 

6 kind to be discovered, where in the body they exert 

7 their effects? 

8 A I don't understand what you mean by where 

9 in the body. 

10 Q How do they cause cancer from cigarette 

11 smoke 7 Has anyone ever studied it 7 That's the 

12 question 

13 MR. SHEFFLER. Objection, Your Honor, lack 

14 of foundation 

15 THE COURT Ovemiled. 

16 A People have studied what the pahs do in 

17 terms of binding to DNA forming dioxyguanme adducts 

18 as they're called 

19 Q So these things bind the DNA And in fact 

20 they can cause DNA mutations, right 7 

21 A Right 

22 Q And in fact they can cause DNA mutations 

23 at a place called codon 12 of the K-ras gene, right 7 

24 A That's right. 

25 Q And in fact we've also heard that they 

Page 2921 

1 typically cause G to T transversions at the codon 12 

2 of that gene, right 7 

3 A Correct 

4 Q And they are also associated — this 

5 process is also associated with the Auerbach 

6 process, isn’t it 7 

7 A Yes 

8 Q So PAHs, there is a mechanism that you are 

9 comfortable with between the formation of DNA damage 

10 and damage inside airways at least stepwise to 

11 cancer, right 7 

12 a Yes 

13 Q And how do the nitrosamines act 7 What 

14 happens 7 

15 MR. SHEFFLER. objection. Your Honor 

16 Hasn't been established that he knows. 

17 THE COURT Doctor, if you know, you can 

18 answer 

19 A I don't know the molecular mechanism of 

20 nitrosamines 

21 Q Would it be interesting to you if 

22 scientists have discovered a molecular mechanism of 

23 the nitrosamines that is associated with or causes a 

24 DNA change G to A and also causes peripheral 

25 adenocarcinoma? 
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1 MR. SHEFFLER Objection, Your Honor. 1 THE CO 

2 There's been no foundation laid for this testimony 2 admissibility 

3 by the pathologist 3 I'm expecting 

4 the COURT Let me see counsel at side bar 4 by asking hin 

5 for a minute 5 going to estat 

6 (Side-bar conference held outside the 

7 hearing of the jury) 

8 MR SHEFFLER. My objection. Your Honor, 

9 is that he's established the witness doesn't know. 

10 We're talking now about molecular biology 

11 THE COURT Let me say this because your 

12 witness does know quite a bit about molecular 
J3 biology and genetics, apparently, by his response 

14 based on his understanding of the Auerbach theory 

15 My question, though is whether or not the — you're 

16 testing my scientific recollection now — the G to A 

17 transversal in evidence 

18 MR W1LNER Yes 

19 THE COURT Through whom 9 

20 MR W1LNER Through the last witness I 

21 forgot his name O'Hanley 

22 MR SHEFFLER Your Honor — 

23 MR wiLNER Wait Can I finish, please 

24 I'm sorry. Counsel I'm so tired Please let me 

25 finish 
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1 It was put in -- it was testified to by 

2 O'Hanley that Mr Carter has a G to A transition, 

3 which wc went through all that stuff about the 

4 transition versus a transversion, and that he has 

5 a — and that that is the mutation in codon 12 of 

6 the K-ras oncogene that they tested and they -- in 

7 Mr Carter’s cancer cell So it is incredibly 

8 relevant It is not only relevant, it is 

9 unbelievably relevant 

10 THE COURT No, I understand the 

11 relevance I just didn't recall whether or not it 

12 had come into evidence or not 1 know there had 

13 been some discussion of it 

14 MR SHEFFLER Your Honor, can I address i 

15 this a minute 9 

16 THE COURT Certainly 

17 MR SHEFFLER. First of all, he had his 

18 examination of the molecular biologist He showed 

1 9 the witness who testified, who claimed that there is 

20 a G to A had nothing to do with the cancer as well 

21 the G to T had nothing to do with the cause of the 

22 cancer He testified about both of those things. 

23 He cross-examined him He showed him all 

24 the evidence That was the molecular biologist. He 

25 was qualified as such. If you like — 
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1 THE COURT Let me say this The 

2 admissibility of permitting that is limited because 

3 I'm expecting eventually you're going to tie this up 

4 by asking him about a theory or a methodology that's 

5 going to establish pathologically that there is a 

6 connection 

7 MR WILNER. Absolutely 

8 THE COURT That's what I understand. If 

9 you're not headed there — 

10 MR WILNER. He has been offered in 

11 addition, now that counsel is — 

12 MR SHEFFLER. Can I - 

13 the COURT Just a moment Let me hear 

14 one at a time 

15 MR WILNER Counsel has in his expert 

16 witness disclosures disclosed this witness as an 

17 expert, as an expert in molecular biology' as well - 

18 MR SHEFFLER That is not true 

19 MR wiLNER Hold on Hold on, people 

20 You — 1 was told to me that when you substituted -- 

21 we voluntarily substituted this expert for 

22 Dr Dengue — 

23 MR PRICHARD Woodic, 1 know where you’re 

24 going 

25 MR WILNER No, no, you're right I take 
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1 that back I'm sorry Forget that 

2 MR SHEFFLER Your Honor, let me just say 

3 this Dr Pearl is a pathologist, a board-certified 

4 pathologist who came to testify — 

5 THE COURT no, no, no, wait a mmuie 

6 Excuse me, gentlemen 

7 (Side-bar conference concluded, 

8 proceedings resumed before the jury) 

9 THE court Ladies and gentlemen, would 

10 you-all take a recess 

11 (Jury in recess at 3 55 p m ) 

12 THE COURT And I'm going to take a five- 

13 minute break 

1 4 (Change of reporter) 
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Friday, August 2, 1996 4 01 pm 

(Jury absent) 

THE COURT Because this cross-examination 
is lengthy and somewhat tedious and somewhat 
convoluted in and of itself does not make it 
improper On several grounds there have been 
objections to the cross-examination They have been 
consistently overruled at side bar 

We had a discussion that 1 think 
illustrated the depth of the disagreement that 
you-all have My understanding of the doctor's 
qualifications and testimony arc as follows 
1 first heard him testify that part of the 
reason for his opinion was a model that had some 
pathological significance developed by Auerbach 
Is that right 9 
MR SHEFFLER Correct 
THE COURT Arc wc together on that 9 
MR WILNER Yes. sir 

MR SHEFFLER \ morphological model, Your 
Honor, phenotypical model, nor a molecular model 
THE COURT That, however, is the 
relevance on that model and, 1 think, allows fair 
cross-examination on the details of that model, to 
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the extent of his knowledge He's demonstrated thus 
far on cross-examination a knowledge of the 
molecular biology, as well as the genetic bases of 
the model 

MR SHEFFLER Your Honor, the Auerbach 
model is a phenotypic model It has nothing to do 
with microbiology It is a phenotypic model insofar 
as the cells change the morphology It's an 
observation of the morphological changes It has 
nothing to do with microbiology 

MR WILNER Your Honor, if we're going to 
discuss predicates and things, I would ask the 
witness to be excused 

THE COURT i think that's proper 
MR SHEFFLER His testimony. Your Honor -- 
MR WILNER Excuse me. Counsel, while the 
witness steps down 

(Witness excused temporarily from the 
courtroom) 

THE COURT All right 
MR SHEFFLER Your Honor, his testimony 
concerned the changes in cell appearance That’s 
what a pathologist docs He went through the 
appearance with the microscopic slides Because 
that's what a pathologist docs He looks at 
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things He looks at the slides He looked at these 
slides He then testified about what Auerbach did 
when he looked at the slides, that he had a study 
on 

His opinions are based upon the 
pathology He's a pathologist He looked at what 
pathologists said Pathologists look at things 
Came to the opinion that there was an observational 
association of certain types of lung cancers in 
tobacco — in smokers versus lung cancers in 
non smokers 

It's Auerbach's observational theory We 
haven't had one question on cross-examination about 
his testimony in this case 

He's going through all the epidemiology 
He went through all the carcinogens now Now he's 
getting to molecular biology That has nothing to 
do with Auerbach's theory or what his testimony was 
THE COURT 1 don't recall that being 
stated in the record of this case, Mr Sheffler 1 
have learned as a result of the testimony presented 
in this case the molecular and genetic basis of the 
Auerbach model Your witness knows the molecular 
and genetic basis of the Auerbach model 
1 have told you-ail at side bar that the 
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basis of mv admitting this cross-examination is 
Mr Wilncr's representation to me that there is 
another model that establishes a molecular and 
genetic basis for the proposition that 
pathologically determined peripheral adenocarcinoma 
can occur 

mr SHEFFLER Your Honor, may 1 jusl ask 
one thing 9 

THE COURT Yes, sir And if there is 
such a mode! that your witness is aware of or should 
be aware of because of his expertise of models that 
support his opinions in pathology, then it's proper 
cross-examination 

MR SHEFFLER I totally agree, Your 
Honor If there was any pathology model for 
peripheral lung cancer, I would be certainly — in a 
pathology, not a molecular biology 

My problem is simply this. Your Honor If 
you recall, Dr O'Hanley was not a pathologist He 
was a molecular biologist He did testify about 
what was known and not known with respect to 
molecular biology But that was his testimony 
That was Dr O'Hanley 

Dr O'Hanley never mentioned Auerbach 
Dr O'Hanley never mentioned Auerbach nor Auerbach's 
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1 model or pathology He was talking about molecular 

2 biology He was talking about what happens in 

3 theories of carcinogenesis based on molecular 

4 biology That's over here 

5 This witness is not offered on molecular 

6 biology In fact, Mr Riley during hus deposition 

7 told Mr Wilner that he would not be talking about 

8 that 

9 THE COURT 1 understand that, 

10 Mr Sheffler, but 1 have not heard you dispute the 

1 1 state of the record in the case thus far that the 

12 Auerbach model, which is a pathological model, an 

13 observational model, has a molecular and genetic 

14 basis that your witness is aware of 

15 MR SHEFFLER No, it docs not It has no 

16 molecular genetic basis, and my witness could not be 

1 7 aware of it 

18 THE COURT To the extent that there is, 

19 at least what 1 hear you-all arguing, a 

20 differentiation between basal cell and -- 

21 MR SHEFFLER Clara cell 

22 THE COURT Clara cell 

23 MR SHEFFLER Right Those arc not 

24 molecular. Your Honor 

25 THE COURT Let me hear from Mr Wilner to 
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1 said it Okay He thinks that’s the only model. 1 

2 think he's wrong I want to show the jury that 

3 either he should know about this model because this 

4 is out there or maybe he'll accept it when we 

5 present it to him in a logical fashion 1 think 

6 that's my right 

7 THE COURT What is the other model 7 

8 MR WILNER Well, the other model is that 

9 - not this benzopyrene, but this mtrosamine 

10 attacks the cells in different ways, causes the G to 

11 A transition, which is what we have, and results in 

12 peripheral adenocarcinoma 

13 THE COURT And you handed to the witness 

14 earlier — 

15 MR WILNER Right 

16 Tl IE COURT -- which you failed to come 

17 back to, a treatise that he acknowledged as being 

18 standard 7 

19 MR WILNER Yes 

20 THE COURT Is the model that supports 

21 that pathological view or that theory -- 

22 MR wilner No, it's in this - it's in 

23 the paper that 1 just handed you It's in the 

24 Wyndcr paper, which expresses -- and let me read it, 

25 because it's relevant exactly to what we're saying 
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1 find out where it is that he's taking this on 

2 cross-examination 

3 MR WILNER Your Honor, pardon the 

4 frustration in my voice 1’vc never heard such 

5 things before in my life To bring a witness up, 

6 give an opinion, sit down and then object to the 

7 cross and say. Well, you're not crossing him exactly 

8 on what 1 want you to cross him on. I'm a little 

9 frustrated by it I will try to get my thoughts 

10 together 

1 1 Your Honor, this witness has agreed that 

12 — this is an area of some technical depth 1 

13 apologize But the way that I approach it may be 

14 that 1 choose to go through the science and finally 

15 get to my goal And if that's the way 1 need to do 

16 it, I beg the Court's indulgence to do it 

17 But the basis of this gentleman's 

18 testimony, as I understand it, is he understands 

19 this model and feels that this is the only model 

20 that applies to cigarette carcinogenesis This 

21 model occurs in cells that change which arc 

22 correlated with a particular carcinogen And that 

23 carcinogen causes these changes in dna which are 

24 correlated with these cells 

25 And he's said that It's now out He’s 
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1 And 1 think counsel quibbles at the results of 

2 putting on his own witness 

3 "The tobacco smoke carcinogens 

4 benzopyrene and Polonium 210 arc regarded as locally 

5 active airborne carcinogens that arc deposited on 

6 the mucosa of the large bronchi after inhaling 

7 tobacco smoke " 

8 That is exactly what he said That is 

9 from this paper, which is a paper -- 1 mean, who 

10 knows where the boundaries of pathology begin to be 

1 1 molecular in origin or arc they epidemiological I 

12 mean, this is a fact question for the jury 

13 I would also indicate. Your Honor, that 

14 Dr Pearl has said -- or the expert witness 

15 disclosure identifies him as having expertise in 

16 here 

17 It says Dr Pearl, he may be asked — 

18 and I'm asking him to explain the current state of 

19 knowledge regarding molecular biology and 

20 carcinogenesis 

21 MR SHEFFLER And he was told we are 

22 withdrawing that 

23 MR WILNER Excuse me. Counsel, please 

24 "And studies that purport to associate 

25 specific genetic or epigenetic events with human 
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1 carcinoma " 

2 Now to say that he was never qualified is 

3 incredible 

4 MR SHEFFLER Your Honor, may I address 

5 this, please 7 

6 THE COURT Yes, sir 

7 MR SHEFFLER I would like to address 

8 both points that he's trying to make 

9 The first point was that he — that's 

10 true, that statement was - when we had to do this 

11 in the short period of time, we told him this was 

12 the areas we may consider asking him about When wc 

13 did tell him that he was not going -- that wc did 

14 tell him he was not going to address those areas, 

15 because it was not within his expertise That's the 

16 first point 

17 He's not a molecular biologist, which he 

18 will freely admit And he's not testifying about 

19 molecular biology That's the first one 

20 The second point. Your Honor, finally wc 

21 get to this model What is this model 7 This model 

22 comes from a — this is the paper he wants to put in 

23 front of this witness, a paper entitled "Smoking and 

24 Lung Cancer, Scientific Challenges and Opportunity " 

25 The paper discusses the fact that 
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1 Go ahead 

2 MR SHEFFLER There is nothing in this 

3 paper, Your Honor, that says anything about basal 

4 cells There’s nothing in this paper. Your Honor, 

5 that says anything other than a hypothesis for why 

6 we see increasing adenoma 

7 And the paper does have a hypothesis 

8 It's based on NNK It's based on a nitrosyl 

9 compound that the witness hasn't been qualified to 

10 — he doesn’t even know what NNK is 

11 The paper goes on to talk about mouse 

12 studies of NNK G to A transmissions in mouse 

1 3 studies at NNK 

14 If he were to -- Your Honor, here’s my 

15 problem We had a microbiologist testify about 

16 this He explained that mice arc different than men 

17 in terms of their genetic components 

18 He explained what G to A and G to T were 

19 Now what he wants to do is take a witness who's not 

20 qualified in the area and lead him by the nose down 

21 to have him say that, Yeah, this is what the paper 

22 says Yeah, this is plausible When he knows full 

23 well that the witness has no expertise other than to 

24 read in this area of molecular biology He's not 

25 qualified in that He's not offered in that He's 
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1 adcnocannomas arc on the increase and then says 

2 why And it says Wc have a working hypothesis, a 

3 theory The theory is that because people smoke 

4 low-tar and low-filtered cigarettes today they 

5 inhale deeper And because they inhale deeper and 

6 because low-tar and low-filter cigarettes — low-tar 

7 and filtered cigarettes have a different type of 

8 tobacco, a much higher type of mtrosaminc content 

9 in tobacco, there's more -- it has nothing to do 

10 with this case 

11 First of all, their argument — 

12 THE COURT And as a result, changes in 

13 basal cells in peripheral adenoma arc detected 7 

14 MR SHEFFLER No, Your Honor It has 

15 nothing to do with basal - basal cell is not in 

16 this paper 

17 MR WILNER Your Honor, I don't -- 

18 MR SHEFFLER It's not in the papier 

19 There is — wait a minute Let me finish You've 

20 had your chance 

21 MR WILNER His Honor asked me a 

22 question 

23 THE COURT I did, but I'm going to allow 

24 Mr Shcfflcr to finish, since he's got my attention 

25 at the moment 
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1 a pathologist 

2 THE COURT Thank you very much 

3 Mr Wilncr 7 

4 MR WILNER Well, Your Honor, wc don't 

5 agree with the basal cell business Dr Feingold 

6 said they're all stem cells and that's where the 

7 cancer comes from 

8 1 don't have to lead up and buy into his 

9 theory of basal cell What I am challenging him is, 

10 I am presenting a mechanism for him that he should 

11 know about Because he's ignorant, evidently, of 

12 how cancer is caused by these compounds Now - 

13 THE COURT Well, let me ask you this 

14 MR WILNER Yeah 

15 THE COURT Do you agree that they have 

16 withdrawn him as an expert in molecular biology 7 

17 MR WILNER I don't know All I have is 

18 this I don't care Because he’s expressed his 

19 expertise when I asked him about - and, you know, 

20 I've asked him How does this work 7 It causes a 

21 GT It causes a K-ras It causes this He knows 

22 all about that 

23 Now, you know, the objection that cross is 

24 not in furtherance of direct, with an expert 

25 consultant who has expressed an opinion on 
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1 causation, I think, Your Honor, given the crosses 

2 that have occurred, to suggest that because I don't 

3 use the words that counsel wants me to use, I don't 

4 play the game he wants, that I am not crossing in 

5 response of direct, I think is ludicrous 

6 I am attacking the very essence of the 

7 witness's testimony The basis of his opinion is 

8 fair game for me to attack 

9 MR SHEFFLER Your Honor, my objection is 

10 not that the cross goes beyond the direct If it 

11 did ~ and 1 did make that objection You overruled 

12 it, and I understand I did object to him going 

13 into epidemiology I did object to going into 

14 toxicology I did object to him going into all 

15 these other areas that the witness is neither 

16 qualified in nor has been offered m 

17 1 did object to that, and 1 understand 

18 Mr Wilncr's position on that And I understand the 

19 Court's ruling That's not my present objection 

20 My present objection, Your Honor, is that 

21 the witness hasn't been qualified as a molecular 

22 biologist And I know, having talked with him, that 

23 that's why we withdrew him as a molecular biologist. 

24 that he doesn't consider himself expert in that 

25 area 

Page 2940 

1 And I mentioned this earlier, that my permitting the 

2 cross-examination was predicated on your clear right 

3 to establish through cross-examination the falsity 

4 of the doctor's theory that he relies on, the model 

5 that he relies on And one way to do that is to do 

6 it through a demonstration of another model 

7 MR WILNER Yes, Your Honor 

8 THE COURT And I did not have a problem 

9 with you descending to molecular biology or genetics 

10 to do that, so long as you established a clear 

11 evidentiary line from that point back to another 

12 model that's based in pathology 

13 I really believe that the reason that you 

14 handed him the treatise was that stated in it was a 

15 pathological model that established basal cell 

16 involvement from exposure to cigarette smoke 

17 If that's not where we're going, 

18 Mr Wilncr, I'm not going to allow the 

19 cross-examination 

20 MR WILNER Your Honor -- 

21 MR SHEFFLER It's not in there, Your 

22 Honor The Dail and Hammer has no model 

23 MR WILNER Your Honor -- 

24 MR SHEFFLER He doesn't get it 

25 MR WILNER Excuse me 

Page 2939 

1 MR W1LNCR Your Honor -- 

2 MR SHEFFLER And if Your Honor would 

3 like, I'll voir dire my own witness to establish 

4 that fact Because the witness has said that he’s 

5 not a microbiologist 

6 Wc had the microbiologist testify 

7 Mr Wilncr did not get what he wanted from him Now 

8 he wants to try and get it from a witness who's not 

9 qualified to get it 

10 Your Honor, if he wants to bring a 

11 rebuttal witness in microbiology, I'll be more than 

12 happy to have him here But we can't allow 

13 witnesses unqualified to be led by Mr Wilner after 

14 reading an article and Mr Wilncr relying on it 

15 MR WILNER Your Honor, the relationship 

16 between what he has testified to, the mechanism, is 

17 sufficiently related At least if he is not 

18 qualified, that is an objection, I think, on direct, 

19 not on cross I am entitled to expose to the jury 

20 the limits of his knowledge, his unawareness of the 

21 literature that shows a plausible mechanism in this 

22 ease 

23 And it applies in this case This isn't 

24 hypothesis And as to my epidemiology — 

25 THE COURT Well, let me tell you this 

Page 294] 

1 1 don't need to buy basal cell 1 don't 

2 need to accept counsel's -- 

3 THE COURT But that's all he's testified 

4 to as the basis of his opinion 

5 MR WILNCR Your Honor, that’s his 

6 model Basal cells only occur up here in the large 

7 airways And he says because there are no basal 

8 cells in the periphery, smoke can't cause cancer 

9 THE COURT Right 

10 MR WILNER So I’m showing that there is 

11 a mechanism that causes cancer to those cells in the 

12 periphery 

13 THE COURT And I think that's entirely 

14 fair so long as it's within his expertise 

15 MR WILNER Yes, Your Honor 

16 THE COURT And 1 don't have a problem 

17 with you descending to some fundamental, genetic and 

18 molecular biological concepts in order to do that, 

19 so long as you bring him back to a pathological 

20 model that establishes it And you told me that 

21 you're not prepared to do that 

22 MR WILNER No, I will -- you said basal 

23 cells I don’t agree with basal cells, because 

24 they're only up here Sure, wc will talk about a 

25 pathological model here 
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1 I can’t get done Every question I ask, 

2 there's been an objection I've got nowhere If I 

3 can present this cross-examination, yes, we'd be 

4 done already 

5 MR SHEFFLER Your Honor, if he can show 

6 the pathological — let me make a suggestion He 

7 doesn't have to go through all the molecular biology 

8 and everything else Why doesn't he just give the 

9 doctor the pathological model, if he's got il in 

10 Dail and Hammer Show him Dail and Hammer Say 

11 Here's the pathological model Why doesn't this 

12 work 9 

13 Wc're agreeing If he can show him a 

14 pathological model, a model different than Auerbach, 

15 which -- Auerbach says there's no basal cells out 

16 here There's Clara cells 

17 If he shows him a pathological model that 

18 says Smoke is associated with Clara cells, we'd be 

19 happy for him to ask him about it 

20 MR WiLNER I don’t have to — 

21 MR SHEFFLER Show - excuse me, sir 

22 Your Honor, 1 think — Your Honor made the 

23 comment that he allowed him to go this tortious 

24 route because he was going to end up with a 

25 pathological model, which is the basis of this man's 

Page 2944 

1 MR wilner And now we’re to the point of 

2 splitting hairs in an unbelievable way from counsel 

3 telling me what my model is supposed to show and 

4 what it isn’t 

5 This is the classic Auerbach model, and it 

6 involves carcinogens impinging on the ciliated 

7 epithelium here, causing a stepwise progression to 

8 cancer Now, 1 think that's fine 

9 He said that's the only model that exists 

10 and that since there's no cilia down here and 

11 there's no basal cells down here, he says, how can 

12 smoke cause cancer down there That's his basis 

13 Well, okay. I'll explain 1 know Wc 

14 know how smoke causes cancer there This witness, 

15 if he takes the stand and says smoke doesn’t cause 

16 cancer, and he says the reason I know it is because 

17 1 know this model, then it's fair game to show him, 

18 Well, wait a minute now Don't you know how this 

19 one acts 9 And he'll say Well, I'm not sure I'll 

20 say Well, let's explain how this one acts Now, 

21 does that make sense to you 9 Well, maybe it docs 

22 And I can expose him Either he says, 

23 "Yeah, now I understand," or he says "Nope, 1 

24 don’t buy it " Whatever But it's up to me to 

25 prove that ihcrc exists an alternate model 

Page 2943 

1 expertise biology 

2 He has no pathological model There is no 

3 model with pathology, other than the Auerbach, for 

4 an explanation of these cancerous changes He has 

5 no other model, Your Honor 

6 THE COURT Let me hear from you 

7 Mr Wilncr And granted, it doesn't need to be 

8 basal cell But another model in pathology -- 

9 MR WILNER Yes, Your Honor 

10 THE COURT - that will support that lung 

11 cancer is caused by smoking 

12 MR WILNER Of course Says counsel 

13 And characterizes counsel about the model If I can 

14 present the model, which wc arc trying to do, but 

15 rapidly running out of energy 

16 THE COURT For my benefit 

17 MR wilner For instance, these 

18 nitrosamines are not airborne, not restricted to 

19 airborne routes The vector by which they impinge 

20 upon the cells is very important He’s testified in 

21 this Auerbach model that the essence is that the 

22 carcinogens impact directly on the airways 

23 MR SHEFFLER He never said that. Your 

24 Honor 

25 THE COURT Just let me hear Mr Wilner 

Page 2945 

1 TIIE COURT The alternate model you've 

2 discussed so far is, at least the molecular route 

3 that you've been pointing to on the board there, is 

4 based in genetics and molecular biology 

5 MR SHEFFLER Your Honor -- 

6 MR WILNER Oh, it has that component, 

7 but - excuse me. Counsel 

8 MR SHEFFLER Your Honor 

9 MR wilner Counsel, please 

10 But no, it -- then it goes on That's 

11 what I'm trying to say I can't get the words out 

12 of my mouih NNK. which was our bad actor, one of 

13 these nitrosamines, can be considered to be 

14 predominantly a blood-borne carcinogen 

15 Now, that changes the model completely 

16 Now we're not impacting into the large airways Now 

17 we're going into the vascular bed of the lung And 

18 remember Dr Feingold said that all the blood, the 

19 exchange of the blood in the air was out here in the 

20 periphery 

21 And he's given the opinion that peripheral 

22 adenocarcinomas are not due to smoking I have a 

23 nght to show that the carcinogen gets in the 

24 blood And that in the blood it goes to those 

25 areas 
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] All right Then how does it cause disease 

2 in those areas 9 Well, then our model suggests that 

3 yes, okay, we have a model It involves enzymes 

4 It does It says that NNK is a procarcinogen, that 

5 it exerts its biological effect It does not happen 

6 to have — these changes do not happen to be 

7 observed, which is the key 

8 In fact, you go — here you go straight 

9 from normal-looking stuff to a cancer And that's 

10 what the model says Or predicts It doesn’t say 

11 that you have precancerous changes In fact, that 

12 is an interesting point that Dr Feingold brought 

13 out He said. Well, they're not really described 

14 down here And that's because this action, the 

15 blood-borne action, does not show precancerous 

16 changes 

17 And let me say one more thing Counsel 

18 was interested why I went through epidemiology But 

19 there was a method to my madness The other types 

20 of cancers due to smoking, such as pancreatic 

21 cancer. I'll prove they have the same model and 

22 they're noi exposed to air and they don't have 

23 precancerous changes And, therefore, they suggest 

24 that this model is a comprehensive model, which 

25 works and explains lung cancer and explains it in 

Page 2948 

1 and the fact that smoke of the contemporary 

2 low-yield filter cigarette is inhaled more deeply 

3 Now, they go to say in this article why it 

4 is that nitrosarrunes are in low-yield filter 

5 cigarettes 

6 Low-yield filter cigarettes use a 

7 different type of tobacco The only reason I’m -- 

8 THE COURT Let me say this I'm not 

9 concerned so much about the character of the 

10 cigarettes as I am about the biology that's involved 

11 here and your witness's knowledge of the biology 

i 2 If where you're headed, Mr Wilner, is 

13 whether this doctor will acknowledge that there is a 

14 blood-borne basis for carcinogenic impact on 

15 peripheral lung cells, if he can acknowledge that 

16 means of affecting the cells there. I'm going to 

17 allow that 

18 But 1 believe it's unfair, given that this 

19 witness isn't offered in molecular biology or in 

20 genetics to cross-examine him about the details of a 

21 paper that before today he had not seen and that, if 

22 my understanding of the record is correct, is not in 

23 evidence 

24 MR WILNER No, it's not in evidence, 

25 Your Honor All wc would say is that this paper 

Page 2947 

1 this case 

2 And 1 don't know what more i can do on 

3 cross ! mean, I think that's above and beyond the 

4 call And to suggest that he could put a witness up 

5 there, give an opinion on causation and then say, 

6 Well, I don’t like the way that you're crossing 

7 because you're using a different method than 1 

8 would, I'm very frustrated 

9 MR SHEFFLER Your Honor 9 

10 THE COURT Yes, sir 

11 MR 5HEFFLER I have the article I have 

12 it marked 1 have it And I'd like to show Your 

13 Honor exactly what it is May 1 approach 9 

14 THE COURT Just argue it from there 

15 MR SHEFFLER Okay, Your Honor This 

16 model is based upon two hypotheses It's a working 

17 hypothetical model It's the same model that he 

18 used with Dr O'Hanley It's not a model at all, 

19 it's a hypothesis or a theory 

20 But nevertheless, the theory was based 

21 upon, number one, low-yield, low-tar cigarettes, 

22 filtered cigarettes That's the first thing And 

23 the idea is, as it states in the hypothesis, 

24 cigarette smokers namely, the organ-specific 

25 carcinogenesis of TSNa, which is the nitxosaminc, 

Page 2949 

1 discusses the increase in adenocarcinoma and the 

2 reasons for the increase in adenocarcinoma in ihc 

3 time period that this discusses, which is recently 

4 And his testimony about adenocarcinoma and whether 

5 it's caused by cigarette smoking is impacted 

6 directly 

7 Counsel wants to classify a scientific 

8 argument as either one witness’s or another He 

9 wants to say. Okay, this is pathology because it's 

10 Clara cells, and this is something else 

11 And 1 find that kind of not in keeping 

12 with modem scientific thinking, which says that 

13 there arc -- that depending on how deeply you go 

14 there may be a -- there's a biological basis, for 

15 instance, which he already acknowledged, of these 

16 changes, and that these changes have cellular and 

17 even molecular origins 

18 And why is it so important 9 Because the 

19 connection between the carcinogen goes through there 

20 and produces that 

21 THE COURT I understand that I 

22 understand that 

23 MR WILNER And that's the model 

24 THE COURT 1 understand that I am 

25 bothered by the use of this article that he has not 
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1 had an opportunity to examine before, that is not 

2 acknowledged by him as being a learned treatise and 

3 is outside of the area of his expertise 

4 I understand, 1 think, where it is that 

5 you are going biologically, and 1 don't have a 

6 problem with that cross-examination I do have a 

7 problem with the use of this article So I suggest 

8 that you couch your questions to him in a way that 

9 will give deference to his expertise as announced by 
to counsel 

11 MR WILNER Your Honor, I -- 

12 THE COURT 1 don't know how you're going 

13 to do that 

14 MR WILNER Okay I wish to try to lay 

15 more predicate with this article with him Or 

16 similar It's not the only article But 1 wish to 

17 lay more predicate 

18 I think what 1 did so far was enough, 

19 actually, because 1 said Wouldn't you be 

20 interested to know about a theory that implicated 

21 these carcinogens along this route to that target 

22 organ And he said yes And tins explains it 

23 THE COURT Let's resume I'm going to be 

24 listening carefully to certain asenbings of 

25 cross-examination, Mr Wilncr 

Page 2952 

1 Q And, in fact, you have read about how a 

2 particular carcinogen impacts upon the cells in the 

3 large airways, right 9 We talked about that just a 

4 little while ago, right 9 

5 A Yes 

6 Q And is this primarily a — is this impact 

7 primarily through the air 9 

8 A Yes 

9 Q So what's happening here is that these 

10 changes arc occurring because the — this particular 

11 or these carcinogens that we've identified as PAHs 

12 are impacting this ciliated epithelium and damaging 

13 the cells in stepwise progression to cancer Fair 

14 enough 9 

15 A Yes, sir 

16 Q Then you said — and I think in this ease 

17 you were concerned, as I understood you, that you 

18 didn't see the cancer in this case actually poking 

19 out into an airway You saw it down here a little 

20 bit, right 9 Lousy drawing True enough, though 0 

21 A Right 

22 Q Right And so you said, Well, you know, 

23 if it’s not poking out into the airway, how could it 

24 be impacted by carcinogens, right 9 

25 a 1 never said that 

Page 295 1 

1 MR wilner Yes, Your Honor 

2 THE COURT Based on your understanding of 

3 my understanding in view of the evidence so far 

4 MR WILNER Yes, Your Honor 

5 THE COURT Bring the jury in, Mr Forte 

6 Bring the doctor in, too, if you would, Mr Shcffler 

7 (Jury present at 4 29 p m ) 

8 THE COURT Please be seated Doctor, if 

9 you would retake this stand 

10 Mr Wilner 

11 MR WILNER Thank you. Your Honor 

12 CROSS-EXAMINATION (continued) 

13 BY MR WILNER 

14 Q Dr Pearl, I think we were talking before 

15 about various mechanisms of canocr or cancer being 

16 caused Do you remember 9 

17 a Yes 

18 Q And you' ve done some work and study in the 

19 causation of cancer, haven't you 9 

20 a I've done some reading I haven’t done 

21 research 

22 Q Arc you familiar with the mechanism — you 

23 talked about the Auerbach mechanism Do you 

24 remember 9 

25 a Yes 

Page 2953 

1 Q Okay Well, 1 thought maybe you did Do 

2 you feel that carcinogens from cigarette smoke can 

3 reach the area that you showed us on the slides 0 

4 A I would think so 

5 Q How 9 

fi Ain the air Or do you mean those 

7 underneath the bronchus 7 

8 Q Well, whatever I mean, can the 

9 carcinogens go underneath the bronchus 9 Is that one 

10 way to do il 9 

11 A Certainly not in the air, but they 

12 certainly reach the alveolar spaces in the air 

13 Q Okay How about through the blood 9 

14 A If they get into the blood Certainly 

15 there is blood circulating 

16 Q And arc there--is there known a 

17 mechanism whereby carcinogens in cigarette smoke or 

18 a particular type of carcinogens arc considered 

1 9 blood -borne caret nogens 9 

20 A I don’t know 

21 Q Well, wouldn’t that be interesting to you 

22 or important to you to understand whether there are 

23 blood-borne carcinogens in evaluating how likely it 

24 was that a particular tumor not in an airway might 

25 have been caused by these carcinogens 9 
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1 A Yes, that would be important 

2 Q Now, in connection with that let me ask 

3 you Remember when we saw — strike that. 

4 So let me ask you. Doctor, I asked you if 

5 — you weren't familiar with NNK Do you remember 7 

6 A Yes 

7 Q But you recognize that it was one of the 

8 categories of the mtrosamines, correct 7 

9 A I recognize the category of mtrosamines 

10 Q And mtrosamines arc found in cigarette 

11 smoke, true 7 

12 a Yes 

13 Q Now, there's been some testimony here 

M about filtered and unfiltcrcd cigarettes 

15 Nitrosamincs arc in the smoke from all cigarettes, 

16 as far as you know, aren't they 

17 MR SHEFFLER Objection, Your Honor I 

18 don't think a foundation has been laid 

19 THE COURT Overruled 

20 A I don't know' I just know they occur in 

21 cigarette smoke I can’t tell you any more than 

22 that 

23 Q Okay Have you ever seen — would it be 

24 important to you in making a determination in a 

25 particular case about how likely it was cigarette 
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1 feel that you had - given the fair basis for any 

2 expert opinion on this issue, that you would like to 

3 consider 7 

4 MR SHEFFLER Objection, Your Honor 

5 THE COURT Overruled 

6 A If it pertained to the pathology, I would 

7 be interested in the information 

8 Q Okay So you would like to know the 

9 mechanism by which a blood-borne carcinogen could 

10 cause a cancer in a — or could cause a peripheral 

11 adenocarcinoma, right 7 

12 A 1 would be interested 

13 Q Do you know if people have studied the 

14 production of adenocarcinomas by these mtrosamines 

15 or these blood-bomc nitrosamtnes in other species 7 

16 A No, 1 don't 

17 Q Wouldn't that be important to you to 

18 understand whether you could produce adenocarcinomas 

19 with a blood-bomc carcinogen found in cigarette 

20 smoke 7 

21 MR SHEFFLER Objection, Your Honor 

22 Again, this is a pathologist He's not a 

23 toxicologist and hasn't been offered as such He 

24 hasn't been qualified as such 

25 THE COURT Overruled 


Page 2955 

Page 2957 

1 smoke caused a particular cancer lo know what the 

l -\ It would depend on the study 

2 characteristics of the smoke from that cigarette 

2 Extrapolating from a rodent, for example, to a human 

3 were 7 

3 is very difficult And I would want to see human 

4 As a pathologist, which is what I am, 

4 studies in order to say something is a mechanism in 

5 Mr Wilncr. I'm looking at causation from 

5 human carcinogenesis 

6 pathology So for me to look at a list of chemicals 

6 Q Okay And would you like to see, then. 

7 doesn't help me 

7 studies which have shown whether there exist -- 

8 Q No, I didn’t ask for a list of chemicals 

8 well, let me ask you You know what a DNA adduct 

9 I was curious if in fact you w'ould be interested in 

9 is, don’t you 7 

10 knowing what carcinogens were in the cigarette smoke 

10 A Yes 

11 before you gave an opinion about whether those 

11 Q Actually what happens is, a carcinogen 

12 carcinogens caused the cancer 

12 gets together with DNA and they form kind of a super 

13 MR SHEFFLER Objection, Your Honor He 

13 molecule, right 7 

14 just answered that question 

14 A Right 

15 THE COURT Overruled 

15 Q And then that molecule is unstable and can 

16 A Before 1 could say a given carcinogen 

16 lead to DNA changes, right 7 

17 played a role, I would, of course, have to know if 

17 A Rjght 

18 it’s in the smoke 

18 Q And DNA changes really are what we think 

19 Q Okay Now, let me first ask you — or ask 

19 today lead to cancer, right 7 

20 you Are you familiar with research that has been 

20 MR SHEFFLER Your Honor, I object 

21 done that on a - to explain how certain of these 

2 t again We're into the very thing that 1 thought 

22 nitrosamincs enter the bloodstream and act as 

22 Your Honor said wc weren't going to get into 

23 blood-bomc carcinogens to cause adenocarcinoma 7 

23 THE COURT Overruled 

24 A No 

24 BY MR W1LNER 

25 Q Wouldn’t that be something that for you to 

25 Q Was that true. Doctor 7 dna changes relate 
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1 to cancer, you think? 

2 A They relate to cancer, yes 

3 Q Okay So would you be interested in 

4 seeing a study that showed the amount of circulating 

5 DNA adducts from these nitrosamines in human beings 

6 in the blood 9 

7 A Only if I knew what they meant 

8 Q Okay Sir, would you be interested in 

9 seeing a study that showed what they meant 9 

10 A Yes 

11 MR W1LNER Okay 

12 Your Honor, I'd now like to go into the 

13 Wyndcr study, which shows all that 

M MR SIICFFLER Your Honor, objection 

15 This is exactly what we were talking about The 

16 Wyndcr study on the low -- 

17 THC COURT Let me say this One of the 

18 things wc talked about, Mr Shcffler, was the 

19 establishing of a predicate The objection is 

20 overruled I'm going to allow the examination 

21 BY MR W1LNER 

22 Q Doctor, would you look, please, at the 

23 paper by Wyndcr and Hoffman in the Dana — in the 

24 Institute for Disease Prevention, American Health 

25 Foundation, at cancer research 

Page 2960 

1 not relevant The principal pages relevant aren't 

2 there It begins the work on the hypothesis, and it 

3 talks about the filtered cigarettes The filtered 

4 cigarettes and the work on the hypothesis It 

5 begins right here 

6 That goes on This is the same stuff he 

7 read to Dr O'Hanley He's going to read it to him 

8 again It goes on to here, to here Then it goes 

9 on to a working hypothesis down here 

10 So I'd just like the witness to have it 

11 here I can do it on redirect, 1 understand But 

12 to have this witness testify about this -- because 

13 he doesn't know what this thing is He hasn't read 

14 this To have him pick out little pieces and parts, 

15 especially of an area where he's not an expert, and 

16 then read it to him and say, Doesn't it say G to A 9 

17 Doesn't it say G to A 9 And have him say yes, it 

18 does, well, when he doesn't know, number one, it's a 

19 working hypothesis Number two, it deals with 

20 cigarettes that are not at issue in the case And 

21 number three, it deals with mouse studies 

22 I don't know if the witness knows that 

23 I'd like to have him have a chance to read it before 

24 he goes and tells him, "What did it say," or, "Isn't 

25 that interesting 9 ” Lots of dungs arc interesting, 

Page 2959 

1 A 1 don't have it 

2 Q You don't have it 9 Counsel took it 

3 Okay 

4 (Mr Shcffler tenders document to witness) 

5 Q Okay 9 And I'd like to — I know this is 

6 technical, and I'm sorry to take the time But I'm 

7 going to ask you about certain statements in this 

8 article to sec whether or not you accept or you deny 

9 that this provides a workable theory or a mechanism 

10 to explain the production of peripheral 

11 adenocarcinoma suitable to you Okay 9 

12 A Okay 

13 Q So let's go to page — sorry, 1 got my 

14 pages mixed up I apologize 

15 MR SHEFFLER Your Honor, could the 

1 6 witness have a chance to read the article 9 

17 MR WILNER Sure It may take a while 

18 THE WITNESS It would take quite a 

19 while 

20 THE COURT Let me see counsel at side 

21 bar 

22 (Side-bar conference held outside the 

23 hearing of the jury) 

24 THE COURT How many pages is there 9 

25 MR SHCFFLER Ten pages A lot of it is 

Page 2961 

! Your Honor 

2 THC COURT Mr Wilncr 9 

3 MR WILNER Your Honor, I don't know what 

4 to say It doesn’t only deal with mouse studies 

5 It says right here 1 can barely read, I'm so 

6 tired Wc'vc been arguing this for so long 

7 It says the — 

8 MR SHCFFLER In the human lung -- 

9 MR WILNER In the human lung Cigarette 

10 smoke It's a human issue 

11 MR SHEFFLER Conceivably And I'd like 

12 to have the witness read that 

13 THE COURT I think we're all getting 

14 tired I'm going to recess for the weekend Wc'U 

15 start Monday morning with this cross-examination 

16 MR WILNER Okay 

17 THE COURT Give the witness an 

18 opportunity to examine the article in its entirety 

19 MR SHEFFLER Thank you 

20 (Side-bar conference concluded, 

21 proceedings resumed before the jury) 

22 THE COURT Lady and gentlemen, the hour 

23 is late We have heard five days of testimony Wc 

24 arc going to recess until Monday at nine a m Have 

25 a good weekend 
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1 THE bailiff Court is recessed till 

2 Monday morning at nine a m 

3 (The proceedings were adjourned at 



COURT CERTIFICATE 

STATE OF FLORIDA ) 

) 

COUNTY OF D1A AL ) 

The following tndividuailv named 
r e po r t er * cerufy that wx authorised to 
arid did strnogrnphjcaJly report the foregoing 
proceedings and that the transcript is a true 
and complete record of our stenographic notes 

We farther certify the ortgrul transcript 
herein will be delivered toJ U Pnchord Jr 
Esq , attorney for defendant for filing with the 
court or his safekeeping 

DATED (his 2nd day of August 1996 


(rages f _through ) 

Mary kaminowsti Huth, RJ*R 


(Pages _ through T > 

Sandra Crowley, CSR. CM 


(Pages through ) 
Pamela ChoTin Roach, RPR 
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